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The defendant in this action was an employee taxi driver with the plaintiffs 
company from October 1994 until October 18,1996. The matter was filed in 
court as a claim for $3,385.80 in cash receipts kept by the defendant from 
September 26, 1996 to October 18,1996. A counterclaim was filed for wrongful 
dismissal, overtime, wages, gas and repairs, wrongful arrest, wrongful 
suspension, interest, costs, and an alleged error in the Labour Board Ruling.

The plaintiff acknowledges that its claim should be offset by $1,482.00 in wages 
for September 26,1996 to October 18,1996, and a further $665.90 for gas and 
other out of pocket expenses. This leaves $1,237.90 at issue.

I will deal with each heading of the counterclaim in the order presented in court. 
The overtime claimed for 1994,1995 and 1996 is not allowed. I accept the 
evidence of the plaintiff that employee status was offered and explicitly rejected 
by the defendant. The subsequent imposition of employee status by Revenue 
Canada does not override the fact that the defendant derived considerable 
personal benefit from his “contractor” status, i.e. namely no payroll deductions for 
Income Tax, Employment Insurance and Canada Pension Plan.
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The counterclaim also asks for $854.17 which represents the difference between 
the two Labour Board orders of payment. Small Claims Court has no jurisdiction 
to interfere with or to act as an appeal mechanism from Labour Board rulings. 
Accordingly, this portion of the counterclaim is dismissed.

The plaintiff essentially concedes that the defendant is owed $110.25 for 1995, 
Remembrance Day and accordingly I allow that portion of the counterclaim.

As for the work done on the taxi after the regular shift, I note that the defendant 
used the plaintiff’s vehicle for personal business after hours. Therefore any 
compensation the defendant feels is due for this work is offset by the benefit of 
personal use. - *

The wrongful suspension portion of the counterclaim is dismissed. The 
defendant failed to explain why he should be entitled to two weeks pay for a three 
day suspension. In any event, given that the defendant did not comply with the 
request of the plaintiff to move the plaintiff’s vehicle, the suspension could hardly 
be termed “wrongful”.

In my view, the wrongful dismissal was likewise not “wrongful”. The withholding 
of cash receipts from one's employer when there are other legal and systemic 
ways of expressing a grievance, is simply not excusable. Dismissal was the only 
option available to the plaintiff. The $4,000.00 claimed is therefore dismissed. 

Wrongful arrest is outside of this court’s jurisdiction.

Given my findings above, and the fact the defendant had monies in his 
possession he was not entitled to, there will be no interest payable on the sum 
due the defendant. Also, given that the defendant brought forward entirely new 
and unwarranted allegations between the January 7,1998 hearing and the June 
3rd hearing, costs of $125.00 inclusive of disbursements are assessed against 
him.
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