
/

DO NOT REMOVE 
FROM UBRARY

Date: 19980325 
Docket: CI 97-01-02744 
(Winnipeg Centre)

COURT OF QUEEN’S BENCH OF MANITOBA

BETWEEN:

3083152 MANITOBA LTD., )
operatine as The New Balmoral Hotel, )

)
Applicant, ) 

)- and - )
)

THE CITY OF WINNIPEG, )
)

Respondent. )

David M. Skwark 
for the applicant

D. Glenn Joy nt 
for the respondent

Judgment delivered: 
March 25, 1998

MONNIN, J.

[1] This is an application for an order of certiorari or, in the alternative, an order 

under s. 129 of The City of Winnipeg Act, S.M. 1989-90, c. 10 (the “Act”), 

quashing by-law no. 7009/97 enacted by the council of the City of Winnipeg (the 

“council”) on March 26. 1997.

[2] That by-law appro\ ed the proposed program, budget estimates and zone levy 

for the West End Winnipeg Business Improvement Zone (the “West End B.I.Z.”)
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for the year 1997. The applicant is a business subject to the zone levy and 

challenges its validity.

[3] A business improvement zone is established through the provisions of the 

Act. It is an organization which represents the businesses located within a 

designated area that work cooperatively and contribute financially to the physical 

and economic enhancement and to the promotion of the area.

[4] All businesses located within the boundaries of a business improvement 

zone, which pay business tax, are deemed members of the organization and are 

assessed a zone levy. The zone levy is based on a percentage of the business tax

assessment and is collected when the business tax is collected.

[5] A number of business improvement zones have been organized in the City 

of Winnipeg over the years. The one in which the applicant is located was created 

in 1991 under the name of the “Ellice Avenue Sargent Avenue Business 

Improvement Zone”. Its name was changed to the “West End Winnipeg Business 

Improvement Zone” in 1995.

[6] Sections 196 through to 205 of the Act deal with the council's power to 

establish a business improvement zone and to pass by-laws approving a business 

improvement zone management board’s proposed program, budget estimates and 

zone levy. At the relevant time, subsections 200(1), (2) and (3) of the Act read:
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Budget meeting

200(1) Before the submission for approval to the council of its proposed
program, zone levy and budget estimates, the board shall

(a) meet to consider them and receive submissions and representations 
thereon; and

(b) submit them to the businesses represented at the meeting for approval.

Notice

200(2) At least two weeks before the meeting under subsection (1), the
board shall

(a) notify by mail every business located in the zone of the time, date and 
place of the meeting:

(b) publish in a daily newspaper having a general circulation in the city a 
notice stating the time, date, agenda and place of the meeting; and

(c) file with council proof of compliance with the procedures prescribed under 
clause 198(l)(i).

Approval of budget

200(3) The board may not submit to council its proposed program, zone
levy and budget estimates, if they have not been approved by the majority of 
businesses from the zone that are represented at the budget meeting.

(subsection (3) now repealed)

[7] By-law no. 5650/91, as amended, established what is now known as the 

West End B.I.Z. and set out the power of its management board (the “board").

[8] That by-law took heed of the requirements of the Act concerning the 

submission of the board’s proposed program, budget estimates and zone levy.
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[9] Section 15, relating to “budget”, provides that the board will, on or before 

October 31st in each year, prepare for submission to the council the proposed 

program, budget estimates and zone levy. For the year 1996, that section was 

amended to extend the date to January 31, 1997 for the board to submit to the 

council the proposed program, budget estimates and zone levy.

[10] Section 16, relating to “general budget meeting”, provides that the board will 

conduct at least one general budget meeting each year prior to the submission for 

approval to the council of its proposed program, budget estimates and zone levy, 

open to all businesses in the West End B.I.Z. A two-week notice must be provided 

to these businesses. The proposed program, budget estimates and zone levy must 

be approved by a recorded vote showing that the majority of businesses that are 

represented at the budget meeting are in favor of the proposed program, budget 

estimates and zone levy.

[11] Section 17, relating to “approval and notice”, provides that the board may 

not submit to the council its proposed program, budget estimates and zone levy if 

they have not been approved by the majority of businesses in the West End B.I.Z. 

that are represented at the budget meeting.

[12] Upon receipt of a proposal from a management board of a business 

improvement zone, the Act, and more particularly s. 200(4) of the Act and
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following, sets out the steps to be followed by the council. The council will 

request the community committee in which a business improvement zone is 

located to conduct a public meeting to hear representations in respect of the 

proposed program, budget estimates and zone levy and to provide 

recommendations to the council within 60 days from the receipt of the council’s 

request. The recommendations to the council by the community committee will be 

reviewed with the recommendations by the appropriate committees of the council 

through the normal procedures of the City of Winnipeg prior to receipt by the

council.

[13] The council may not approve the proposed program, budget estimates and 

zone levy if written notice of objection is received from one-third of the businesses 

in a business improvement zone that represent one-third of the total business 

assessment in that zone. The treasurer of the City of Winnipeg must certify to the 

council whether objectors constitute one-third of the businesses that represent one- 

third of the total business assessment in the business improvement zone. Subject 

to that proviso, the council may pass a by-law approving all or part of the proposed 

program, budget estimates and zone levy.

[14] On January 6, 1997, the West End B.I.Z. held its annual general meeting to 

set the 1997 budget. A motion to approve the proposed budget, which had been
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circulated to the businesses prior to the meeting, was defeated. After the defeat of 

the motion, a number of objectors left the meeting. After a short break, a new 

motion was put before the meeting, suggesting the approval of the proposed 

revised budget. The motion was passed.

[15] The proposed revised budget was forwarded to the clerk of the City of 

Winnipeg with an indication that it was tentatively approved subject to a further 

meeting to be held on January 29, 1997.

[16] The meeting of January’ 29 did not proceed when it became apparent that the 

notices sent out to the businesses were deficient. Another meeting was convened 

for February 19, 1997, at which time the proposed revised budget was approved by 

the majority of businesses that were represented at the meeting.

[17] In the interim, the council requested the community committee, in which the 

West End B.I.Z. was situated, to conduct a public meeting to hear representations 

in respect of the proposed program, budget estimates and zone levy for the year 

1997 and to provide recommendations to the council. At the public meeting held 

on March 11, 1997, the community committee received written notices of 

objection from businesses purporting to total one-third of the businesses that 

represent one-third of the total business assessment in the West End B.I.Z. The 

community committee recommended that the proposed program, budget estimates
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and zone levy for the West End B.I.Z. be ratified by the executive policy 

committee and the council subject to the treasurer of the City of Winnipeg 

certifying that the objections received were not greater than one-third of the 

businesses that represented one-third of the total business assessment in the West 

End B.I.Z. The treasurer certified that the objectors did not meet the one-third 

requirement to defeat the 1997 budget and the council adopted, on March 26, 1997, 

by-law no. 7009/97, approving the proposed program and budget estimates for the 

West End B.I.Z. and setting a zone levy to raise the required amount for budget

purposes.

[18] The applicant objects to the zone levy. Its position is that:

(a) no valid budget was approved by the board at the meeting of 

January 6, 1997:

(b) since no valid budget was approved by the board, none could be 

submitted to the council as required by the by-law by January 31, 1997;

(c) since no valid budget was submitted to the council, steps taken by the 

council thereafter to approve the budget and to set a zone levy were invalid.

[19] If by-law no. 7009/97 was enacted solely upon the strength of the second 

motion passed on January 6, 1997, then the applicant’s contentions would have
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merit. Without delving into the intricacies of Robert’s Rules of Order and whether 

a defeated motion may be resuscitated within the same meeting, I believe it is 

worthy of note that the executive director of the West End B.I.Z. himself 

recognized that a further meeting to confirm the proposed revised budget would be 

required. The letter to the clerk of the City of Winnipeg advising her of the budget 

approval by the board describes it as being tentative and subject to a further 

meeting at the end of the month. No doubt it was anticipated that the meeting of 

January 29 would go ahead within the time frame stipulated by the by-law and all 

concerned operated on that basis. However, the proposed revised budget was not 

put before the membership until February 19, at which time it was approved.

[20] It was urged by counsel for the respondent that all that needed to be 

submitted to the council was a tentative budget in order to satisfy the requirements 

of the section. I do not read s. 200(3) of the Act in that light. What is 

contemplated when one considers s. 200 of the Act in its entirety is that the 

proposed program, budget estimates and zone levy, which are to be enacted into 

the by-law, are the ones that the council must consider.

[21] The issue is whether the failure to submit an approved budget to the council 

by January 31, 1997 prevented the council from any further steps. I am of the view 

that the failure to submit an approved budget by January7 31 is not fatal.
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[22] As in any statutory interpretation, the interpretation must consider the Act as 

a whole as well as its purpose and scope. The purpose of the relevant sections of 

the Act is to establish a business improvement zone, its management board and to 

provide for the procedure by which it implements its program and budget. The 

purpose of the provisions with respect to the general budget meeting is to ensure 

that the businesses located within the boundaries of a business improvement zone 

are consulted and in fact approve, by a majority, a budget which they will be 

required to pay. The crux of the issue is therefore the approval of the businesses, 

and not the timeliness by which the approval is obtained.

[23] I agree with counsel for the respondent when he states in his motions brief 

that the intention of s. 200(3) of the Act is “to ensure prior to consideration by 

Community Committee and ultimately Council, the Business Improvement Zone 

enjoys the support of the membership in the proposal which ultimately may be 

passed by Council.” This requirement was met when the majority of businesses 

that were represented at the meeting adopted the proposed revised budget on 

February 19, 1997 prior to the community committee public meeting and prior to 

the council considering the matter.

[24] Considering the purpose of s. 200(3) of the Act, a clause in a by-law enacted 

pursuant to s. 198 setting a time limit by which a submission to the council is to be
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made should only be seen as directory and not mandatory. See Old St. Boniface 

Residents Assn. v. Winnipeg (City) (1989), 58 D.L.R. (4th) 138, at 151, per 

Huband J.A. (Man. C.A.), affirmed on other grounds (1990), 75 D.L.R. (4ltl) 385 

(S.C.C.).

[25] This also disposes of the argument of counsel for the applicant that s. 200(3) 

of the Act has been breached by virtue of the fact that what was submitted to the 

council originally by the board on January 6, 1997, was not an approved budget. 

Had the council acted upon that motion without any further confirmation or 

approval by the businesses, it would have exceeded its jurisdiction and been in 

breach of s. 200(3) of the Act. However, the approval on February 19 meant that 

what the community committee and the council considered and approved was a 

budget which had been approved by the majority of businesses in the West End

B.I.Z. that were represented at a budget meeting in conformity with the Act.

[26] For these reasons, I am of the view that the application to quash should be 

dismissed, and by-law no. 7009/97 is declared to be validly enacted by the council. 

Costs may be spoken to if counsel cannot agree.
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