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JEWERS J.

I made a declaration that a proposed new commercial 

development on the property of the applicant "3177719" did not 

substantially interfere with the easement which the respondent 

Banquet Barons Inc. enjoyed over the applicant's property. The 

declaration was on the assumption that the applicant would provide a 

sidewalk on the south side of the applicant's property adjoining a drain 

plan right of way which gives access to the Banquet property. There 

will have to be access points (or an access point) interrupting the
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sidewalk so that traffic from the applicant's property can exit on to the 

drain plan right of way. The applicant proposes that there be a single 

access point and that the present median on the drain plan should be 

cut back to accommodate larger vehicles making a left turn from the 

applicant's property to proceed along the right of way. This in turn will 

effectively require the amendment of an order made by Scollin J. of 

this court on May 30, 1989 in a suit between Banquet and the City of 

Winnipeg (CI 88-01-31608), and the issue now is whether that order 

can be amended when the applicant was not a party to the 

proceedings before Scollin J. His order provided for four access points 

and a median of a specified length.

The declaration was made on April 30, 1996. On July 8,

1996, the matter came on before me again, at which time I 

clarified certain issues relating to the sidewalk.

The further issue then arose between the parties as to whether 

there should be a single opening or four openings in the sidewalk. At 

that time, Banquet Barons preferred the one opening and "3177719" 

was content with that, provided that the concrete median be cut back. 

On July 31, 1996,1 decided that there should be one opening, but that

the median should not be cut back.
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This decision was not satisfactory to the applicant because the 

proposed tenant of the new development, Office Depot, would not 

proceed with the development on the basis of a single opening with no

cut back in the concrete median.

On August 8, 1996, the applicant moved for an order "varying, 

amending and/or reconsidering the order pronounced by Justice 

Jewers on July 31, 1996", and not yet signed or entered (declining to 

allow the concrete median), or, in the alternative, for an order re

instating that portion of the order made by Scollin J. dated July 4, 

1989, specifying the four points of access.

In his affidavit dated August 1, 1996, Mr. Shindleman deposed 

that, with only one point of access, then the concrete median must be 

cut back by approximately 40 feet in order to permit delivery vehicles 

exiting the applicant's property to have enough room to make a left 

turn from the access way on to the drain plan right of way. He further 

deposed that the cutting back of the concrete median would, in his 

opinion, have no impact whatsoever on access to Banquet Barons 

premises, while on the other hand, the prejudice to be suffered by the 

applicant would be "catastrophic" in that the development would not 

be in a position to proceed.
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Mr. Shindleman further deposed that it was the preference of the 

applicant that the median be cut back or, alternatively, that the four 

points of access stipulated in the order of Scollin J. be re-instated.

Mr. Shindleman was cross-examined on his affidavit, and Mr. 

Brousseau of Banquet Barons filed affidavit material to the effect that 

the median was necessary to prevent traffic coming from the 

applicant's property from crossing the right of way to go left or east, 

thereby potentially blocking traffic coming off Pembina Highway.

On the basis of all of this material, I concluded that cutting back 

the median as requested would not materially interfere with Banquet 

Barons' use of their property. Also, it seemed to me then - as it does 

now - that not only would Banquet Barons not be prejudiced by a 

single access point as opposed to four, but they would actually be 

better off: their sidewalk would be interrupted only once and not in 

four places. So on August 14, 1996 I ordered that there be one access 

point with the median cut back. The project was suspended and no

order was submitted until late in 1997.
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Counsel could not agree on the form of the order and the matter 

came on before me by way of a further hearing on December 23, 1997 

to settle the form of the order. At that hearing, counsel for Banquet 

Barons submitted that the court had no jurisdiction to make an order 

which would effectively amend the order of Scollin J. and that I should 

reconsider the order which I had made on August 14, 1996. I thought 

this argument had merit and I gave counsel an opportunity to submit 

further argument and authorities on the point. This they did and the 

matter came on for hearing again on February 25, 1998.

I had purported to proceed under the authority of Rule 59.06(2) 

which is as follows:

"59.06(2) A party who seeks to

"(a) have an order set aside or varied on the ground of fraud or of facts 
arising or discovered after it was made;
(b) suspend the operation of an order;
(c) carry an order into operation; or
(d) obtain relief other than that originally awarded;

may make a motion in the proceeding for the relief claimed."

Counsel for Banquet Barons pointed out, quite properly, that this 

rule only permits a party to make a motion in the proceeding for an 

order, and it makes no reference to a person who is not a party; of 

course, the applicant was not a party to the proceeding before Scollin 

J. which was strictly between Banquet Barons and the City of 

Winnipeg.
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However, counsel for the applicant submitted, and I agree, that 

the order may be made under the inherent jurisdiction of the court.

Their brief stated:

9. The Court of Queen's Bench, being a superior court of justice in the 
common law tradition, has the inherent jurisdiction to regulate its process and 
proceedings.

10. In Montreal Trust Co. et al v. Churchill Forest Industries (Manitoba) 
Ltd. (1971), 21 D.L.R. (3d) 75 (Man. C.A.) at p.81, the Manitoba Court of 
Appeal adopted the following passage from Jacob, H., 'The Inherent 
Jurisdiction of the Court' (1970), 23 Current Legal Problems, relating to the 
court's inherent jurisdiction:

In this light, the inherent jurisdiction of the court may be defined as being the 
reserve or fund of powers, a residual source of powers which the court may 
draw upon as necessary whenever it is just or equitable to do so, and in 
particular to ensure the observance of the due process of law, to prevent 
improper vexation or oppression, to do justice between the parties and to 
secure a fair trial between them.

I quote further from Mr. Jacob's article (supra) at p.50 dealing

with the relationship between inherent jurisdiction and rules of court:

"On the other hand, where the usefulness of the powers under the Rules 
ends, the usefulness of the powers under inherent jurisdiction begins. This is 
shown in three important respects in which the powers arising out of the 
inherent jurisdiction differ from those conferred by Rules of Court. First, 
perhaps by their very nature, they are wider and more extensive powers, 
permeating all proceedings at all stages and filling any gaps left by the Rules 
and they can be exercised on a wider basis, for example by enabling the court 
to admit evidence by affidavit or otherwise in order to examine all the 
circumstances pertaining to the merits of the case. Secondly, they can be 
invoked in respect of persons who are not themselves actual litigants in 
pending proceedings. Thirdly, they can be used to punish the offender by fine 
or imprisonment."

Rule 59.06(2) deals only with the rights of a party in a 

proceeding; it does not contemplate a non party but does not in and of 

itself prohibit a non party from making a motion in another
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proceeding, to which he or she is a party, for an order which would 

have the effect of amending the order in the first proceeding. The 

specific rule is silent on the point, as are the rules generally, but the 

gap can be filled, in an appropriate case, by the inherent jurisdiction of 

the court. In my opinion, this is such a case.

First of all, the applicant is directly affected by the order of 

Scollin J.; second, the amendment sought flows from, and is incidental 

to, the declaration I made in this proceeding; and third, it is 

appropriate to amend the order of Scollin J. in order to give effect to 

that declaration; there is an order respecting a sidewalk, the sidewalk 

must have one (or more) access points through it and the number and 

location of these affect the existence, location and size of the median.

During the course of preparing these reasons, I noted that there 

was a further affidavit filed by Mr. Brousseau In the application of 

Banquet Barons Inc. and the City of Winnipeg (CI 88-01-31608). This 

affidavit was sworn on February 23, 1998 and referenced a hearing 

date of February 25, 1998 which was the date of the last hearing. This 

affidavit had not been referred to at all during that hearing, and, 

indeed, was not, strictly speaking, an affidavit in this proceeding.



8

I noted that the affidavit contained some statements relating to 

the history of the median, the reasons for it and reasons as to why it

should not be cut back.

In the light of these discoveries I asked counsel to attend on me 

and they and the parties did come before me in an "informal" fashion 

on March 6, 1998. I asked counsel whether it was intended that I

should refer to this most recent affidavit from Mr. Brousseau.

Mr. Hill replied that it was his understanding that the issue was 

at large again and that not only was I to consider the jurisdictional 

issue, but I was also to consider (reconsider) the motion on its merits. 

He said that he had envisaged a staged process in which first the 

jurisdictional issue would be resolved and then, if it was decided that 

the court did have jurisdiction, there would be a second stage at which 

the merits would be considered (and, presumably, when the further 

material from Mr. Brousseau would also be considered).

Counsel for the applicant said that he had a completely different 

understanding and it was his belief that I had already decided the 

motion on its merits and I was only considering whether I had the 

power to actually make the order which I made on August 14, 1996.



9

That was my understanding and it is borne out by the record.

The merits of the case were dealt with on August 14, 1996 in the 

context of the formal notice of motion which had been made by the 

applicant on August 8, 1996. Material was filed on both sides of that 

motion, arguments were made and a decision on the merits was 

rendered. There was, and is, no room for the consideration of further 

material and argument, save and except for the jurisdictional issue.

All that is before me at the moment is the request of counsel for 

the applicant to approve and sign a formal order reflecting my decision 

on August 14, 1996. The jurisdictional dispute arose out of, and was 

incidental to, that request and I did agree to reconsider the matter but 

only with respect to that jurisdictional point and my power to make the 

order which I already have made.

Counsel for Banquet Barons and counsel for the applicant wrote 

me letters dated March 12, 1998. Counsel for Banquet Barons pointed 

out that the proceeding before Scollin J. was styled "Banquet Barons 

Inc. v. The City of Winnipeg" (QB file #CI 88-01-31608) and that the 

applicant here, "3177719", filed a notice of motion initially returnable
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for February 12, 1998 for an order adding "3177719" as a party to 

that proceeding and amending, or varying, the order of Scollin J. to 

reflect my order in this case. He submitted that, even under the 

inherent jurisdiction of the court, before there can be a change of an 

existing order, a motion in the proceeding (that is, the 1988 

proceeding before Scollin J.) in which the order was granted must be 

brought. With respect, in my opinion, that does not necessarily follow. 

The orders which I made in this proceeding respecting the sidewalk 

properly related to this proceeding, but did have the incidental effect 

of varying the order of Scollin J.; they were made in the context of the 

motion of August 8, 1996. It is not now necessary to bring a further 

and separate motion in the proceeding before Scollin J. for an order 

granting the same relief which I have already effectively granted in 

this proceeding. It is true that this is precisely what the applicant has 

done, but counsel for the applicant stated that he was not proceeding 

with that motion.

I am now prepared to sign the order prepared by counsel for the 

applicant, subject to the very minor changes which were discussed on 

December 23, 1997 relating to the construction of the sidewalk being 

subject to the lawful requirements of the City of Winnipeg.


