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)
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)
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)
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)
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)
defendants, )

)
AND BETWEEN: )

)
ANNE KATZ, )
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plaintiff by counterclaim, ) 

)
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75553 MANITOBA LTD. and )
KENNETH ROY DUSANG as )
Executor for the ESTATE OF ELAINE )
RONA DUSANG, )

)
defendants by counterclaim. )

)
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De GRAVES. J.

[1] The plaintiff applies to strike out the affidavit of the defendant, Anne Katz, 

dated November 12, 1997 and the affidavit of Aubie Jerrold Masarsky dated 

November 13, 1997 on the grounds that they offend Queen’s Bench Rule 25.11
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as being “not relevant and...inflammatory or frivolous and vexatious and will 

prejudice or delay the fair hearing of the motions...” (cf. paras. 3 and 6 of the 

plaintiffs motion brief).

[2] The plaintiff applied on October 28, 1997 for summary judgment 

returnable on April 14, 1998 asking for an order for a transfer of the mineral rights 

from the defendants to the plaintiff. In response thereto the two affidavits were

filed. The other matters in issue are to be left for trial.

[3] I can delineate some of the issues in this action by observing that the 

action involves family disputes between Kenneth Roy Dusang and the defendant, 

Anne Katz, the mother-in-law of the principal of the plaintiff. The issues relate to 

legal and equitable entitlement to the ownership and income from certain mineral 

leases in the Virden area presently registered in the name of the defendant, 

Anne Katz, and the legal or equitable claim to some or all of the shares in the 

plaintiff.

[4] The defendant, Anne Katz, applied on November 10, 1997, also returnable 

on April 14, 1998:

(a) for an order for security for costs,

(b) that the status quo be maintained and that the books and 

records of the plaintiff be secured and be placed in the 

possession of an independent third party,

(c) that this suit and suit no. CI 97-01-04824 be consolidated.



3
[5] This case is under the “case management" of Maclnnes J. He gave on 

December 24,1997 certain directives as to the conduct of these proceedings.

[6] The plaintiff submits that the affidavits must be limited to relevancy on the 

motion for summary judgment for vesting of title and not relevant to the other 

issues in the pleadings in this suit and in suit no. Cl 97-01-04824. This statement 

as to what constitutes relevancy is accepted assuming that the issues can be 

thus compartmentalized. But this ignores the reality that all of the issues are 

interstitially related in a family dispute. The plaintiff cannot proceed as it were 

piece meal in selecting remedies without recognizing other related constituent 

elements of the claims and defences. It is on this basis that the impugned 

affidavits must be examined in the totality of the issues as to whether they are 

logically probative of the issues set forth in the pleadings in the two suits.

[7] Accordingly I will proceed to deal with the challenged depositions in the 

order in which they appear at pp. 3,4 and 5 of the plaintiff’s motion brief.

[8] Anne Katz's Affidavit

(a) The last sentence of paragraph 3 is relevant except for the words 

“and I want them back", which are to be expunged.

(b) Paragraph 4 is irrelevant and is to be expunged.

(c) Paragraphs 7, 8, 9 and 10 are irrelevant and are to be expunged.

(d) Paragraphs 18 and 25 are to be expunged as being irrelevant
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(e) The words in paragraph 19: “All this was done with Elaine’s 

knowledge and consent...and to Dusang’s knowledge” are 

improper in that the basis for the statement has not been disclosed.

(f) In paragraphs 20 and 21 the words: “I became very upset" and 

“noting my being upset” are not relevant and are to be expunged.

(g) Paragraphs 21, 22 and 23 are to be expunged as not being

relevant.

(h) Paragraphs 24 and 28 are not relevant and are to be expunged.

(i) Paragraphs 31 to 35 inclusive are inflammatory and irrelevant and 

are to be expunged.

(j) Paragraphs 37 to 44 inclusive and paragraphs 49 and 50 are to 

remain as being relevant to the motion for summary judgment and 

the motion for consolidation.

(k) Paragraphs 51 to 59 inclusive are relevant and are to remain.

[9] Aubie Jerrold Masarsky’s Affidavit

This affidavit is relevant save for paragraph 9, which is irrelevant and is to 

be expunged accordingly.

[ 10] There will be costs to the plaintiff but in the cause.


