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BETWEEN:221 CORP. LTD. ))
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)- and- ))C & N ENTERPRISES CO. LTD. and ) SUNREX HOLDINGS LTD., ))defendants. ) ) ) )

MARIA L. GRANDE for the plaintiff
MARTIN G.TADMAN for the defendants
JUDGMENT DELIVERED: OCTOBER 26,1998

MORSE. J.

[1] The defendants purchased from the plaintiff an apartment building which was subject to a first mortgage in favour of The Toronto-Dominion Bank (“the Bank”). By virtue of s. 77 of The Real Properly Act, R.S.M. 1988, c. R30, the defendants became liable to make the payments required to be made under the mortgage.
[2] The plaintiff moves for summary judgment on its claim for two mortgage installments not paid by the defendants, together with interest and costs.
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[3] The defendants move to set aside an ex parte prejudgment garnishing order obtained by the plaintiff This motion by the defendants was heard by a Master and was dismissed. The defendants appeal. The defendants also move to set aside the garnishing order on the ground that money equivalent to the money garnished has been paid to the plaintiff
[4] The original amount of the claim was $44,174.53. This is the amount which at that time was owing to the Bank in respect of the two installment payments. The defendants had made these two installment payments, but, for some reason, the Bank did not accept them and, instead, took the money from the account of the plaintiff or its principal, Mr. Halter.
[5] Dealing first with the appeal from the refusal of the Master to set aside the garnishing order, the plaintiff says that this appeal is now moot. The basis for this assertion is that, subsequent to the decision of the Master, the parties agreed to a consent order under the terms of which the order for prejudgment garnishment was stayed “conditional upon and provided that the defendants deliver by February 26, 1998” to their law firm “the sum of $44,174.53”.
[6] The money was ordered to be held by the law firm in trust and not released,except:
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(a) upon the consent of the parties; or(b) in accordance with the decision arising from the Appeal from a Master to a Judge filed by the defendants on February 25, 1998; or(c) in accordance with such further order of this Honourable Court.
[7] Subsequently, on April 23, 1998, the defendants paid the sum of $44,174.53 to the Bank. Later, in 1998, the parties, by consent, agreed that most of the money held by the law firm in trust would be paid to the defendants. It was, however, agreed that the law firm would retain the sum of $4,200 to cover the plaintiff’s claim for interest on the two installment payments which had been made by the plaintiff or Mr. Halter, together with costs.
[8] The plaintiff says that the parties, by consent, dealt with the money which was required to be held in trust by the law firm and that there is now no basis for the appeal by the defendants from the Master's refusal to set aside the garnishing order; that is, the plaintiff takes the position that there is now nothing to be set aside, the matter having been dealt with by consent.
[9] I am unable to accept the plaintiffs submission on this point.
[10] Clearly, the agreement of the parties as to the money to be held in trust flowed from the garnishing order. In the absence of the garnishing order, there 
would have been no reason for the defendants to enter into such an agreement.
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However, it is clear from the terms of the consent order that the parties contemplated that the defendants’ appeal from the refusal of the Master to set aside the garnishing order would be proceeded with. The subsequent agreement of the parties that most of the money held in trust could be paid to the defendants, does not, in my opinion, affect the right of the defendants to proceed with their appeal because the sum of $4,200 is still required to be retained by the law firm in trust pending a decision arising from the defendants’ appeal to a judge from the order of the Master refusing to set aside the garnishing order. In making the agreement there was no waiver by the defendants of their right to continue with the appeal.
[HI So far as the defendants’ appeal is concerned, Queen’s Bench Rule 62.01(10) provides that:

The hearing of the appeal shall be a fresh hearing and the parties may adduce further evidence.
[12] It is not necessaiy that I find that the learned Master erred, although in this particular case I think he misapprehended the significance of what Mr. Halter, who filed an affidavit in support of the motion for the garnishing order obtained ex parte, failed to disclose. I am of the view that Mr. Halter, in saying in his affidavit, “I am not aware of any credit, set-off or counterclaim that the defendants may have to thisclaim” did not make full and fair disclosure of all material facts. He should at least
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have disclosed a letter of November 28, 1997 from the lawyers for the defendants to the lawyers for the plaintiff in which the defendants claimed a set-off on the basis that their claims against the plaintiff exceeded the claim of the plaintiff against
them.

[13] As well, when his lawyers received a letter dated September 8, 1997 from the defendants’ lawyer, Mr. Halter knew, or ought to have known, that the defendants were then asserting claims against the plaintiff for $20,000 and $55,000.
[14] The Master held that he had not been misled - that reasons for decision delivered by Jewers, J., which were disclosed by Mr. Halter in his affidavit, “clearly directed the Master’s mind to the fact that the plaintiff was not ‘co-operating’ and that there were numerous issues which would likely lead to further litigation” — and that this was in his mind when the order was granted.
[15] The decision of Mr. Justice Jewers was made in connection with an application by the defendants for an order that the plaintiff agree to postpone a caveat (which it was entitled to file under the terms of the agreement to purchase the apartment building) to new mortgage financing sought to be obtained by thedefendants.
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[16] With respect, I have read the reasons for decision of Mr. Justice Jewers, and I 

am unable to conclude from them that there were numerous issues that would likely 

lead to further litigation. Certainly there is nothing in the reasons which would alert 

the Master to the type and amount of such claims as were set out in the letter of 

November 28, 1997. However, even if the reasons of Mr. Justice Jewers could be 

read as indicating that there were numerous outstanding issues between the parties, I 

have no doubt that Mr. Halter should nonetheless have disclosed the specific claims

of set-off which had been made in the November 28 letter.

[17] Counsel for the plaintiff contends that there was no legal basis for the claims 

made by the defendants and that Mr. Halter was, therefore, entitled to say that he 

was not aware of any set-off or counterclaim that the defendants had to the 

plaintiffs claim.

[18] I disagree with this contention. I think it amounts to an argument that if a 

plaintiff decides that a claim made by a defendant is without merit - as alleged by 

counsel for the plaintiff in this case - then the plaintiff is entitled not to disclose 

such a claim. In my opinion, it was not for Mr. Halter to decide that the defendants’ 

claims were without merit and that he could ignore them. 1 think Mr. Halter should 

have disclosed to the Master the defendants’ claims. He could, if he chose to do so, 

have argued that the claims were without merit. The Master could then have
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decided whether he would issue the garnishing order. The failure to disclose is compounded by the fact that Mr. Halter has a law degree.
[19] Rule 39.01(6) provides that the failure to make full and fair disclosure of all material facts “is in itself sufficient ground for setting aside any order” made withoutnotice.
[20] I have no doubt that Mr. Halter failed to make full and fair disclosure of all material facts. He knew, or ought to have known, that what he said in his affidavit was untrue, and in swearing his affidavit he was, in my opinion, deliberately or recklessly untruthful. I order that the garnishing order be set aside with costs to thedefendants on a solicitor and client basis.
[21] I turn now to consider the plaintiffs motion for summary judgment.
[22] The plaintiff is entitled to a declaration that the defendants are responsible to pay all amounts of moneys secured by the first mortgage in favour of the Bank. The plaintiff is not, however, entitled to judgment in the sum of $43,502.76 as originally claimed nor does it now seek payment of this amount. The plaintiff has received payment of $44,174.53 which was the amount owing to the plaintiff at the time of the order of Mr. Justice Scollin on February 26,1998.
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[23] But the plaintiff claims, in addition, that:

(a) it is entitled to costs for each step in the proceeding to date; and
(b) it is entitled to interest at 7.35% from January 1, 1998 to April 23,1998.

[24] As to costs, I think the plaintiff is entitled to its costs on a solicitor and client basis with the exception of those costs incurred in respect of the garnishing order and the motion for summary judgment.
[25] Counsel for the defendants took the position that the plaintiff was not entitled to solicitor and client costs because the legal fees incurred by the plaintiff were not secured by the mortgage. However, I think the wording of s. 77 of The Real 

Property Act (supra) is broad enough to entitle the plaintiff to solicitor and client costs for having to commence action to recover what was rightfully owing to it. Section 77 provides:
In every instrument transferring land for which a certificate of title has been issued subject to a mortgage or encumbrance, there shall be implied, unless otherwise expressed, the following covenant by the transferee both with the transferor and the mortgagee, that is to say: That the transferee will pay the principal money, interest, annuity, or rent charge secured by the mortgage or encumbrance, at the rate and at the time specified in the instrument creating it, will be bound by every other covenant, term and condition in the mortgage or encumbrance, and will indemnify and keep harmless the transferor from and against the principal sum or other moneys secured thereby, and from and against liability in respect of every other covenant, term and condition therein contained or, under this Act, implied on the part of the transferor.
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[26] The defendants were bound “to indemnify and keep harmless” the plaintiff “from and against the principal sum or other moneys secured thereby”. The plaintiff will not receive a full indemnity unless it receives on a solicitor and client basis the costs of having to sue to collect what the defendants were liable to pay.
[27] I do not have sufficient information to determine the amount of costs to which the plaintiff and defendants are entitled. But the costs to which the defendants are entitled are to be off-set against the plaintiff’s costs, and, if greater in amount, the amount of a summary judgment will be reduced accordingly.
[28] With respect to the claim for interest referred to in paragraph (b) above, I agree with counsel for the defendants that the plaintiff is at most entitled to interest at prejudgment rates from Januaiy 1, 1998 to April 23, 1998, inclusive. It is not entitled to interest at 7.5% (the rate attaching to the Bank’s mortgage) because when the October and November mortgage payments (which were the subject of the original claim for $43,502.76) were taken from the bank account of the plaintiff or Mr. Halter, the plaintiff was no longer required to pay interest at the rate of the Bank’s mortgage. In being deprived of funds, the loss of the plaintiff was the interest lost in the chequing account from which the money was withdrawn by the 

Bank. I understand that this loss is less than prejudgment interest. The plaintiff is,
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therefore, entitled to summary judgment for interest at the prejudgment rate. If the 

parties cannot agree on the amount of the summary judgment, they may speak to me

further.

[29] I think there is a genuine issue to be tried with respect to the defendants’ 

counterclaim, but this would not preclude the plaintiff from obtaining summary 

judgment. However, the defendants have also claimed a set-off.

[30] I did not receive any argument on the effect of a claim for set-off. As pointed 

out by Simonsen, J. in his reasons for judgment in Petro Canada v. Kuzyk 

(February 17, 1994, unreported), the question of set-off is a very vexing one. I do 

not, however, find it necessary to decide whether the matters pleaded by the 

defendants in this case give rise to a set-off or whether a valid claim of set-off 

would serve to prevent a summary judgment being granted in favour of the plaintiff. 

Like Mr. Justice Simonsen, I think that Queen’s Bench Rule 20.05(4) which reads:

Where it appears that the enforcement of a summary judgment ought to be stayed pending the determination of any other issue in the action or a counterclaim, crossclaim or third party claim, the court may so order on such terms as are just.
provides a method to meet the needs of justice.

[31] There will be a stay of enforcement of the summary judgment until trial or 

final disposition of the defendants’ set-off and counterclaim on condition that the
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solicitors for the defendants retain in their trust account the amount of the summary 

judgment. The balance of the money, if any, held by the defendants’ solicitors may 

be paid out to the defendants.

[32] As success has been divided, I allow no costs on the motion for summary 

judgment.


