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THE MOTION

The petitioner moves for an interim order pursuant to s. 43 of The 

Family Maintenance Act. R.S.M. 1987, c. F20 (“the Act"). She seeks interim 

child support for her son, Braydon Paul Addison (“Braydon”), born November 29, 

1989 (now 8 years old). As part of the “interim child support” she seeks an order 

for payment of what are described by her counsel as “start up costs”; that is, 

some $1,330 costs incurred by her in or about November 1989 for items 

necessary to the care of her infant son at that time (such as a crib and mattress, 

bottles, diapers, clothing, etc.). In addition she seeks interim costs on a solicitor- 

client basis, including as part of these "interim” costs, one-half of the DNA blood
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test costs which she paid (the respondent paid the other half of these test costs) 

to obtain the evidence which supports the allegation in her original petition filed 

May 7,1997 (that the respondent is Braydon’s natural father).

THE ISSUES

This interim motion raises several issues:

1) Braydon was bom in November 1989. The only evidence before 

me on this interim motion of any demands or requests for support 

(or in fact of any notice to the respondent that Braydon existed) is 

the request made by petitioner’s counsel in October 1996. No 

court action was commenced until May 1997. Should this matter 

be dealt with on an interim basis at all or should the parties simply 

be directed to complete their pre-trial preparations and get on to 

trial?

2) If interim relief is appropriate, what interim order (as to child 

support or any of the other relief sought) would be “just” at this 

stage of the proceedings? This issue, in the context of the 

evidence and argument submitted by both counsel, raises the 

following questions (some or all of which may not be appropriate 

for determination on an interim motion as opposed to a trial):

(a) Should the Federal Child Support Guidelines (“the 

Guidelines’) (and the recent amendments to the Act which 

have been enacted but which are not yet in force,
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incorporating a similar provincial scheme) be considered 

and followed on an interim motion such as this?

(b) Should any interim child support order be retroactive and, if 

so, to what date?

(c) Should “start up costs" be included in this interim child 

support order?

(d) If the Federal Child Support Guidelines are to be applied 

(strictly or at all) to this interim motion, how should the 

respondent’s income (the respondent being a farmer, now 

married, and supporting a wife and children of this marriage) 

from his farming operation be determined?

This latter question (d) requires a consideration of what 

adjustments, if any, should be made to the respondent's “total 

income", as that term is used in s. 16 of the Guidelines, pursuant to 

Schedule III of the Guidelines. Specifically:

(i) Should the respondent’s “net self-employment income”, as 

that term is used in s. 9 of Schedule III to the Guidelines, 

include the amount of the salary or wages that he pays to 

his wife?

(ii) Is the capital cost allowance claimed by the respondent on 

his machinery and farm equipment for income tax purposes
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an “unreasonable" deduction of expenses from income such 

that the court should include all (or some portion) of this 

capital cost allowance in his “total income" by virtue of s. 

19(1 )(g) and s. 19(2) of the Guidelines which read:

“19(1) The court may impute such 
amount of income to a spouse as it 
considers appropriate in the circum
stances, which circumstances include 
the following:....

(g) the spouse unreasonably 
deducts expenses from income;

(2) for the purpose of paragraph 
(1)(g), the reasonableness of an 
expense deduction is not solely 
governed by whether the deduction is 
permitted under the Income Tax Act."

(iii) Is the “voluntary inventory election" amount expensed by the 

respondent ($50,000 in 1994, $0 in 1995, and $8,000 in 

1996) an “unreasonable deduction” such that it (or some 

part of it) should be included in the respondent's “total

income"?

The interim motion also requires the following question to be

answered;

What portion of the petitioner’s proven monthly child 

care expenses related to her employment ($150)
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should be paid by the respondent as a “special* or

“extraordinary* expense, pursuant to s. 7 of the

Guidelines?

GENERAL BACKGROUND AND RELEVANT ECONOMIC FACTS

This action was commenced by petition filed May 7, 1997, followed 

immediately by the filing of this interim motion. An answer has not yet been (but 

should be) filed by the respondent.

The petition followed a “demand” made by the petitioner’s counsel, 

by letter dated October 24, 1996, wherein the petitioner advised the respondent 

(for the first time as it appears from the evidence presently before the court) that 

he was Braydon’s father and that he was “the only potential biological father”. 

Notwithstanding the petitioner’s expressed certainty as to paternity, the 

respondent insisted that blood tests be conducted and agreed to pay one-half of 

these test costs. These tests were conducted (each party paying $460.10 of this 

disbursement). The DNA results were obtained in January 1997, indicating the 

respondent to be Braydon’s father; thus, the petition filed May 7, 1997.

The materials before me (the evidence before me) consist of the 

petitioner’s affidavit sworn May 6, 1997, the respondent’s sworn financial 

statement of May 27, 1997, and the respondent’s “income information” admitted 

into evidence by consent and filed on November 7, 1997. The respondent’s 

income information, as required by s. 21 of the Guidelines, consists of true
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copies of his income tax returns for the years 1994, 1995 and 1996. These 

returns include (or are accompanied by) copies of his financial statements for 

each of these years. These financial statements include a balance sheet, a 

statement of profit and loss, and a schedule of fixed assets and capital cost 

allowance taken (Part XJ) for the years 1994,1995 and 1996 (the 1995 financial 

statement includes the 1994 figures).

In her affidavit, the petitioner deposes (or does not depose, as the 

case may be) as follows:

1) no one was named by her as being Braydon’s father when she 

registered his birth with Vital Statistics on November 30,1989;

2) she is presently 30 years old and works full time as a health care 

worker with the Souris Health District at Souris, Manitoba;

3) her gross monthly income is approximately $2,950 and the “total 

income” shown on her 1996 tax return was $36,493.98;

4) the respondent has not paid any monies to her for the support and 

maintenance of Braydon (her affidavit is problematical in the sense 

that she does not disclose, one way or the other, whether she had 

ever notified the respondent of Braydon’s birth prior to the lawyer’s 

letter of October 24, 1996, or whether she had ever asked for any 

financial assistance for Braydon at any time prior to October 24,

1996; even if she had ever advised him of Braydon’s birth);



7

5) she attributes approximately $750 per month of her total living 

expenses to the cost of parenting Braydon and this amount 

includes $150 of day care costs which she claims as special or 

extraordinary expenses (s. 7 of the Guidelines). No suggestion 

was made during argument that the $750 figure was particularly 

unreasonable or excessive;

6) in or about November 1989 she incurred expenses for Braydon’s 

care, described by her as being “partial start up costs" of $1,330 

(the crib, mattress, etc.). Again, no suggestion that these costs 

were unreasonable or excessive was advanced.

The respondent’s sworn financial statement and his other income 

information filed contains the following particulars relevant to the issues on this 

motion:

1) the respondent, his wife and two (if not three, according to his tax 

returns) children of the marriage live on the farm in question and 

support themselves from the farming operation described in the 

material. The respondent’s wife receives (from him) a salary of 

approximately $6,000 each year, an amount approximately equal to 

her personal exemption for income tax purpose (resulting in her 

paying little or no tax on her salary of approximately $6,000 per 

year);
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2) “total income” (as shown on p. 1 of the respondent’s T1 general tax 

returns) of $19,387.02 for 1996, $13,166.41 for 1995, and 

$11,682.45 for 1994;

3) a gross farming income of $339,511 in 1996, $342,731 in 1995, 

and $385,032 in 1994. After deducting the “total expenses" 

allowable in each of these years under the Income Tax Act. R.S.C. 

1985, c. 1 (5th Supp.), the respondent’s “net income” from the 

farming operation, for income tax purposes, was $9,127.02 in 

1996, $12,856.41 in 1995, and $11,392.45 in 1994;

4) a current (May 1997) average net monthly income of $1,615.59 

and current monthly expenses averaging $2,251.90 (exclusive of 

debt payment), leaving a monthly deficiency of $636.51;

5) assets having a fair market value of approximately $639,000 and 

debts of approximately $400,500 with monthly debt payments of 

approximately $6,126 principal and interest ($5,701 of fixed 

monthly payments plus monthly interest on an operating loan of 

$85,000). For purposes of this interim motion, I have assumed an 

interest payment on the operating loan of at least 6% per annum, 

which equates to $425 per month;

6) a pattern of receiving taxable dividends from taxable Canadian 

corporations of approximately $300 per year (average) from 1994 

to 1996;
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7) no contributions to a registered retirement savings plan in either

1994 or 1995 but a withdrawal (which must have come from a 

registered retirement savings plan established by the respondent 

prior to 1994) of $9,950 in 1996 (thereby increasing his 1996 total 

income for tax purposes by $9,950).

Relevant to the issues under sections 19(1)(g) and 19(2) of the 

Guidelines, the tax returns and financial statements disclose that the respondent 

claimed the following “operating expenses" for the years 1994 to 1996, thereby 

decreasing his “total income” by these amounts in each of those years:

(i) a “voluntary inventory election” of $50,000 in 1994, $0 in 1995, and

$8,000 in 1996 (these tax returns also establish that the 

respondent made this same type of "election” in each of these 

years, which resulted in the inclusion in his “total income” of 

“$50,000 in 1993, $0 in 1994, $8,000 in 1995, and $65,000 in 

1996");

(ii) capital cost allowance (Part XI of the Income Tax Act) of

$32,642.79 in 1994, $40,966.96 in 1995, and $51,111.67 in 1996.

THE POSITION OF THE PARTIES

The petitioner urges the strict application of the Guidelines which, 

she submits, should result in this court imputing (adding) the following amounts 

to the “total income figure” of $19,387.02 on the respondent’s 1996 tax return:
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(a) dividends - $280;

(b) 100% of the 1996 capital cost allowance claimed (real property and 

chattels) - $51,111;

(c) the inventory election amount claimed - $8,000;

(d) the 1996 salary paid by the respondent to his wife — $4,495.

For purposes of this interim motion, this would “create” an annual income for 

federal Guideline purposes of $82,963, resulting in a child support payment of 

$640 per month. To this $640, the petitioner urges the inclusion of a 

contribution by the respondent of $119 per month as his share of the special or 

extraordinary expenses incurred by the petitioner for child care (her total 

expense in that regard was $150 per month). In summary, the petitioner’s 

interpretation of the Guidelines and her calculation should result in a child 

support obligation, on an interim basis, of $760 per month (slightly higher than 

100% of the petitioner’s estimate of her total child care costs for Braydon).

The respondent submits, firstly, the Guidelines should not be 

applied (or at least strictly applied) in an action under the provincial Act. He 

reminds the court that the provincial legislature is working on its own set of 

guidelines which will not necessarily be the same as (or consistent with) the 

federal guidelines and tables. He further submits that if this court were to apply 

the federal guidelines on this interim motion, or have regard to those guidelines 

in determining what amount of interim child support is “just”, then:
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1) the “dividend” income of $280 should be added to or included in 

the respondent’s “total income" figure for 1996 (consistent with the 

submission of the petitioner);

2) the $9,950 of RRSP income included by the respondent in his 1996 

tax return should be included in the “total income” (again, 

consistent with the petitioner’s position, although an analysis of the 

tax returns filed does not establish a pattern of contributions to an 

RRSP or redemption of an RRSP such that a court could safely 

assume the respondent would have this kind of income in 1997 or 

thereafter);

3) the amount paid by the respondent to his wife in 1996 ($4,495.40), 

by way of “distribution of income” as shown on the 1996 statement 

of profit and loss, should not be added back (included) in the 

respondent’s “total income";

4) none of the $51,111.67 capital cost allowance expensed in 1996 

for income tax purposes should be included in determining the 

respondent’s “total income” for purposes of this interim motion. 

Alternatively, if any portion of this capital cost allowance is to be 

included or attributed for child support purposes, at least at this 

interim stage, it should be only that amount of capital cost 

allowance taken on real property ($1,464). The balance of capital 

cost allowance taken in 1996 ($49,647.67) was taken on two 

different classes of chattels (all farm equipment and machinery, 

etc.) and none of this amount should be included;
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5) the operating expense of $8,000 for the “inventory election” made 

by the respondent in 1996 should not be included or added to his 

“total income"; this Is a legitimate tax planning device available to 

farmers under the Income Tax Act and should not be found to be, 

at least prima facia, unreasonable;

6) if this court were to impute or include all of the amounts suggested 

by the petitioner in the respondent’s “total income”, an analysis of 

the “undue hardship" provision contained in s. 10 of the Guidelines 

would result in a finding that the respondent would suffer “undue 

hardship"; therefore, an amount lesser than what would be 

required under the Guidelines should be ordered;

7) if there is to be any retroactivity to the interim order, as argued by 

the petitioner, there should be no retroactivity prior to May 1, 1997 

(by that point in time the DNA results were available and the 

respondent could then be reasonably certain that the child was 

his);

8) it is inappropriate to award a lump sum for “start up costs" 

(although acknowledging that perhaps a court could compensate 

the petitioner in some way for these costs, over time, when the final 

order is made).

In summary, the respondent submits that an interim child support 

order in the range of $400 - $450 per month, retroactive to May 1, 1997, would
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be “just" and not inconsistent with a reasonable interpretation of the Guidelines 

as applied to the evidence presently before the court.

ANALYSIS AND DECISION

I am far from convinced (notwithstanding the urgings of both 

counsel during their submissions) that some of the complex issues and 

principles raised on this interim motion can or should be dealt with on an interim 

basis without the benefit of all of the evidence that can and should be led by the 

parties. This is particularly so when the parties want this court to declare some 

or all of the capita! cost allowance (depreciation) allowable and claimed by a 

farmer under the Income Tax Act as being an “unreasonable expense” (as 

Parliament has used this term in s. 19 of the Guidelines) without the benefit of 

evidence [opinion evidence of valuators, tax experts, and (or) the evidence of 

the farmer himself as to the difference (if any) between the actual (economic) 

depreciation of each and every item of farm equipment used to operate a farm 

business and the rates and amounts of capital cost allowance regulated by 

Parliament under the Income Tax Act].

Generally speaking (and this is common knowledge) land and 

buildings often appreciate in value from year to year, although the Income Tax 

Act permits farmers and other business persons to depreciate buildings for 

income tax purposes. Conversely, usually (but not necessarily always) chattels 

such as cars, trucks, tractors, combines, and other equipment necessary to carry 

on a farming operation depreciate in market value from the moment they are 

purchased and used. The true economic depreciation may or may not be the 

same as (or even comparable) to the rates prescribed under the Income Tax Act.
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Moreover, the patterns and practices of a farmer (particularly one who operates 

a fairly large farming operation, as is the case before me) as to how often 

equipment is replaced and for what reasons (economic, obsolescence or 

otherwise) are matters to be determined by evidence and not speculated upon.

If the relief sought on this interim motion was anything other than 

child support, I would not likely grant relief on an interim basis in the absence of 

what I have referred to as necessary evidence on rather complex issues and in a 

situation where there is no particular urgency (or at least no evidence led by the 

applicant as to urgency). Rather, these issues would be best dealt with by a trial 

judge with all of the relevant evidence before him or her. However, the central 

issue in this motion is the determination of a “just” amount of child support for an 

8 year old boy. In my view, interim relief on the limited evidence before me is 

justified. That being the case, the following is my decision on the issues argued:

(a) applicability of the Guidelines — until such time as the province 

brings its own guidelines or regulations into force, the federal 

Guidelines need not be strictly applied in a Family Maintenance 

Act action. Having said that, I am satisfied that it would be “just” to 

consider and give significant weight to the existence of the federal 

Guidelines in determining support for a child born out of wedlock. 

It is not, in my opinion, “just” (at least in the absence of cogent 

evidence and full consideration of the issue at a trial) that a child 

bom out of wedlock should be supported at a significantly higher or 

lower level than a child born in a marriage. Accordingly, I will 

determine interim support for Braydon with significant regard to the 

Guidelines;
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(b) dividends from taxable Canadian corporations - as consented to 

by counsel for the respondent, and as provided in s. 5 of Schedule 

III of the Guidelines, I notionally increase the respondent's income 

for purposes of interim child support by the actual amount of the 

dividends received by him in 1996, namely, $280;

(c) RRSP income of the respondent in 1996 - as counsel for the 

respondent has agreed, at least for purposes of this interim motion, 

that this amount should be included in his client’s total income, I 

will do so. As I indicated on page 11 (supra), the evidence 

presently before the court does not establish a pattern of 

contributions to an RRSP (so that any such amounts would be 

available for redemption in any particular year), such that one 

could assume that this respondent would probably have income of 

this type and of this amount in 1997 or later years;

(d) salary or share of partnership profits paid to respondent’s wife in

1996 - in my opinion it is appropriate that this amount be 

notionally attributed to the respondent in determining his ability to 

pay interim child support ($4,495.40). His tax returns evidence a 

pattern of distributing this amount from the farm income to his wife 

at a level sufficient to take advantage (approximately) of her 

personal exemption. These funds, in the absence of evidence to 

the contrary, are available to the respondent and his wife for their 

regular living expenses and, therefore, should be considered as 

income;
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(e) the “inventory election" -- prima facie (again in the absence of 

evidence, expert or otherwise) and although this right of election 

for farmers (and perhaps others) is specifically provided for in the 

Income Tax Act, it appears to be somewhat “arbitrary”. A farmer 

seems able to choose, at least for a particular year, to reduce his 

tax payable for that year by including whatever amount he elects 

as an “inventory election" expense. In doing so, I recognize that he 

must also include “inventory election" amounts in his income which 

have the effect of artificially increasing his total income in a 

particular year (presumably dependent upon what he elected in the 

previous year). I am convinced by counsel for the petitioner that 

(and notwithstanding I consider this to be one of those complex 

issues which would require more evidence and fuller examination 

on trial) on the face of it this expense is one of those expenses that 

is not necessarily “reasonable" as that term is used in s. 19 of the 

Guidelines. Accordingly, I would include the sum of $8,000 

(notionally) in the respondent’s income for purposes of determining 

a “just" amount of interim child support;

(f) capital cost allowance (“CCA”) - I do not hesitate (and I 

understand counsel for the respondent agrees) to include the sum 

of $1,464 expensed by the respondent for real property in his 

income (s. 11 of Schedule III to the Guidelines). The petitioner's 

request for inclusion of the $49,647.67 CCA deducted as an 

expense in 1996 is not so clear. I am mindful (and respectful) of 

the decision of Menzies, J. made by him on an interim motion in his
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judgment delivered August 12, 1997 in Shaw v. Shaw [File No. FD 

96-02-00485 (Brandon Centre)]. After much deliberation I have 

concluded that CCA taken on machinery necessary for the 

operation of a farm business and creation of the “total income" from 

which a farmer will be required to pay child support, should not (in 

the absence of evidence) be held to be an “unreasonable" 

operating expense (s. 19 of the Guidelines). Perhaps in cases of 

emergency (dire need for interim child support where one or other 

of the parties and a child are living at a subsistence level) it may be 

appropriate to do so; that is not the situation before me. There is, 

however, one particular asset(s) included in those chattels on 

which the respondent has been claiming CCA which requires a 

different consideration. I have no hesitation in including in his 

income the CCA which he has expensed for ski-doos. He owned a 

ski-doo with a book value or cost of $3,043 as early as 1995. He 

acquired an additional ski-doo in 1996 at a cost of $2,565. I 

consider CCA on a ski-doo to be an “unreasonable” expense (s. 19 

of the Guidelines) in the absence of evidence of the need for a ski- 

doo to earn an income. I would, somewhat arbitrarily, impute or 

include approximately $2,000 of this CCA in the respondent’s total 

income for purposes of this interim motion. The other chattels 

(tractors, farm equipment, etc.) are prima facie necessary to the 

operation of the farm business and prima facie property of a nature 

that generally truly depreciates in value over time (that is, the fair 

market value of these assets decreases with time and use). 

Parliament seems to have recognized (s. 11 of Schedule 111 of the 

Guidelines) that real property generally appreciates in value over



18

time. Parliament clearly elected not to make any specific rule or 

regulation with respect to CCA on chattels necessary to the 

operation of a business. Whether or not all or any portion of the 

capital cost allowance taken for these chattels is “reasonable” is a 

determination that should be made after a full consideration of all 

of the evidence either party may wish to lead on the issue. In my 

opinion, any party to a proceeding such as this who suggests that 

the statutory provisions of the Income Tax Act are “unreasonable” 

(for child support purposes or otherwise) has the onus of bringing 

forward cogent evidence on an interim motion or at trial to support 

such a conclusion. In the absence of such evidence, I would not 

be prepared to make such a determination, except in what I 

consider the rather obvious circumstance with respect to CCA on a 

ski-doo or other recreational vehicle and the arbitrary “inventory 

valuation” expense;

(g) undue hardship claim of respondent- I find little or no merit to the 

suggestion that an analysis of this evidence, on an interim basis, 

leads (or could reasonably lead) to a conclusion of “undue 

hardship”. I decline to make any such finding;

(h) “start up costs" and the DNA testing costs - in the absence of any 

evidence as to the reason for the significant delay in pursuing 

(either in or out of court) support for Braydon, I am not prepared to 

award “start up costs”, either in a lump sum or by way of any 

installments, on an interim motion. Nor am I prepared to award 

what amounts to full indemnity for the DNA testing costs at this
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stage. My conclusion on these issues is without prejudice to the 

right of either party to lead evidence and have these issues 

determined by a trial judge;

(i) quantum of interim child support and retroactivity — for purposes of 

assessing a “just” amount of interim child support for Braydon, I am 

satisfied that the respondent’s obligation, on an interim basis, 

should be determined as if his total income available for living 

expenes of all concerned (before tax) for 1996 (and notionally for 

1997 up to the date of hearing of the motion) is approximately 

$28,000, arrived at or imputed as follows;

1996 total income figure from his tax 

return; $19,387.00

dividend income; 280.00

salary or profits paid to wife; 4,495.00

capital cost allowance on real property; 1,464.00

estimated capital cost allowance on ski-doos; 2,000.00

TOTAL..... S27.626.00 
(round-off at $28,000)
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If I were required to apply the Guidelines strictly to these 

conclusions, the tables would dictate a monthly amount of $230 

and the respondent would also be responsible for a portion of the 

$150 per month child care costs (approximately $28,000/$65,500 x 

$150 = $64).

Notwithstanding my analysis of the respondent’s income with 

regard to the provisions of the federal Guidelines (supra), I am 

obliged by the provincial statute to determine an amount that is 

“just" after giving consideration to all of the circumstances 

established in the evidence. The ability of the respondent to pay a 

reasonable amount on an interim basis until all of the issues can 

be fully tried has to be considered in the context of the fairly 

significant net worth that he appears to have accumulated, his 

significant debt obligations, his obligation to his wife and children, 

and the fact that Braydon has the right to reasonable support from 

both parties. The petitioner’s financial statement establishes that 

she has a reasonable income level, regular employment, and a 

modest home for herself and Braydon. She estimates that the total 

expenses attributable to Braydon’s care (including $150 of daycare 

or baby-sitting costs) approximates $750 per month. She, too, has 

debts. In all of the circumstances, I am satisfied that $450 per 

month (which will be tax-free to the petitioner) is a reasonable 

amount of interim support pending trial. As to retroactivity, the 

petitioner did request support as early (if not earlier, and that 

remains to be determined at trial) as October 1996. The general 

rule as to retroactivity in circumstances such as this was
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considered by the Manitoba Court of Appeal in Sauso v. Berard 

(1991), 33 R.F.L. (3d) 70, where Scott, C.J.M., speaking for the 

majority in reversing a decision of the trial judge who had awarded 

maintenance retroactive to the date of birth, stated:

“... No precedent or good reason has been 
advanced to support this conclusion; on the 
other hand, given the delays and 
circumstances of this case, I think it fit and just 
that such payments commence from the date 
the present proceedings started in October 
1989...."

The petition in this case was filed on May 7, 1997 and it appears 

from the file that the respondent was served with pleadings shortly 

thereafter. Child support will be retroactive to June 1, 1997 with 

leave to the petitioner to renew her application for any further 

retroactivity at trial;

(j) costs - I recognize that to some extent the respondent has 

achieved success, according to my decision, based upon the 

submissions or positions of the parties when this motion was 

argued. On the significant issue (at least in terms of assessment of 

income for interim support purposes) I found myself unable to 

accede to the position on capital cost allowance argued by Mr. 

Johnston [consistent with the decision of Menzies, J. in Shaw 

(supra)]. I was not provided with any evidence that the respondent 

has paid any child support since the commencement of this action, 

although his counsel submitted that a figure of $400 - $450 per 

month retroactive to May 1997 would not be unreasonable. In the
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absence of evidence as to what amount, if any, the respondent has 

paid to date, it appears necessary for the petitioner to have 

proceeded with this interim motion instead of going directly to trial. 

If the parties are unable to agree on costs, I will hear submissions 

from counsel (hopefully by teleconference so that costs can be

minimized).


