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Derek D. Cullen for the applicant
David G. Hili for the respondent
Judgment delivered: August 31, 1998

MONNIN, J.

[1] Ackroyd Food Services Ltd. carries on business as Smitty’s Restaurant and Lounge in space leased from Canway Inns Ltd. in the latter’s hotel in Dauphin, Manitoba. When the lease came up for renewal, the parties were unable to agree upon renewal terms and the matter was referred to arbitration. The arbitrator increased the rent paid by the tenant. The applicant appealed the arbitrator’s award alleging that it contained errors of law. It subsequently added as a ground to set aside the award the allegation that the relationship between the arbitrator and one
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of the shareholders of the respondent, which was not disclosed at the time the arbitrator was selected or before the award issued, raised a reasonable apprehension of bias on the part of the arbitrator.
[2] The Arbitration Act, C.C.S.M., c. A120 (the “Act”), governs appeals from arbitrators appointed pursuant to an arbitration agreement. Unless the agreement provides otherwise, an appeal to this court of an arbitrator’s award is limited to an appeal on a question of law with leave where the court is satisfied that (a) the importance to the parties of the matters at stake in the arbitration justifies an appeal; and (b) determination of the question of law at issue will significantly affect the rights of the parties. (See s. 44(2) of the Act.)
[3] Counsel for the applicant argues that if I am satisfied that factors (a) and (b) exist, leave to appeal must be granted. He argues that the use of the word “shall” in s. 44(2) of the Act makes such leave mandatory upon factors (a) and (b) being setout.
[4] Counsel for the respondent argues that notwithstanding the use of the word “shall”, the court is left with a residual discretion to deny leave even if I am satisfied of the importance of the matter and that it will significantly affect the rights of the parties.



Page: 3
[5] Before determining whether I have a residual discretion and whether I should exercise it, I must be satisfied that the grounds of appeal are in fact errors of law.
[6] The primary issue before the arbitrator with respect to the award under appeal was what percentage rent was fair in the circumstances, percentage rent being a percentage of the gross sales of the tenant. As stated in the arbitrator’s award, the percentage urged by the tenant was 11 percent, by the landlord 15 percent, and he settled upon 13 percent. In reaching the conclusion that such rate was fair, he relied upon certain factors, including inflation, increased sales by the tenant and what he perceived to be an increase in earnings of the tenant’s management.
[7] The applicant argues that the errors of law committed by the arbitrator were:
a. in considering inflation to justify an increase in the percentage rent;
b. in considering increased sales to justify an increase in the percentage rent;and
c. in treating a carry forward and tax deferral of management wages as an increase in earnings.
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[8] With respect to the first two grounds, counsel for the applicant argues that they are errors of law because neither is a relevant consideration to an arbitrator adjudicating a percentage rent payment. Counsel argues that a percentage rent by its very nature equitably apportions the impact of certain factors, one of which is inflation, between the landlord and the tenant. Consequently, to utilize it as a factor justifying an increase in the percentage rent is an error which favors the landlord. Any increase in percentage rent to counter inflation has a punitive effect on the tenant. Case law was cited to the effect that courts have recognized that percentage rent acts as a form of protection for landlords against inflationary factors. See 
Leasehold Construction Corp. v. Canada, [1995] 2 C.T.C. 188 (F.C. T.D.) and 
Alain c. Zellers Inc., [1990] A.Q. No 2025 (C.A.Q.). Counsel therefore argues that consideration of inflation as a factor justifying an increase is an error of law on the part of the arbitrator.
[9] I disagree. Whether inflation is a proper factor to consider in the arbitration is dependent upon the facts of the arbitration itself. These include what costs are being paid by the landlord and which are brought into the calculation of the lease payments. If the landlord is responsible for costs where the inflation factor is greater than the inflation attributable to the rise in revenues from the rent payments, the landlord may be shouldering a disproportionate share of the effectsof inflation. The arbitrator must be allowed to consider the factual circumstances
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surrounding the lease and the operation of the tenant’s business. These are not questions of law. At best, they are questions of mixed fact and law.
[10] Similarly with the consideration of the impact of increased sales. Counsel for the applicant argues that the percentage rent by its very nature apportions the impact to have equal effect on both the landlord and the tenant. As stated in the applicant’s submission, increased sales will benefit both parties during growth years as the landlord’s rent is tied to a fixed percentage in gross food sales. Likewise, in leaner years, both parties will bear the burden. Again, counsel argues that any increase in percentage rent as a reaction to increased sales has a punitive effect on the tenant. Counsel then argues that consideration of increased sales wasirrelevant to the issue before the arbitrator and is therefore an error of law.
[11] Again, I disagree. Whether the business is stagnating or doing well is clearly a factor which the arbitrator may have in consideration when determining an appropriate percentage rent. Fairness to the parties may include consideration of whether the tenant’s business is prospering or not. Increased sales may be evidence that could be used for that purpose. It was clearly not an irrelevant issue. Accordingly, its consideration by the arbitrator cannot be categorized as an error of law. At best, it is again a question of mixed fact and law.



[12] As to the management wage issue, I do not see how it can be considered as an error of law. What the applicant is arguing is that the arbitrator misconstrued the evidence and reached the wrong conclusion. That conclusion is clearly factual. Whether or not the arbitrator was in error in assessing that issue, it was a determination clearly within his jurisdiction. In my view, it cannot be considered an error of law, whether he is right or not.
[13] Accordingly, I conclude that there are no grounds on the leave to appeal which are errors of law as contemplated by s. 44(2) of the Act. I do not therefore have to consider whether these issues are of importance to the parties or whether they will have a significant effect on their rights. Furthermore, I need not consider whether I have a residual discretion to deny leave.
[14] Turning now to the issue of whether there was a reasonable apprehension of bias, the following factual background is of importance.
[15] The arbitrator took no position on this appeal although duly served. The following facts were provided by the parties under an agreed statement of facts:
a. The arbitrator in the matter was Mr. W.R. Martin, Q.C., a retired Provincial Court judge.
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Mr. Martin Koshowski, one of the shareholders of the respondent, suggestedthe use of Mr. Martin as an arbitrator.
Mr. Koshowski was a court reporter in and around The Pas, Manitoba, for approximately 17 years.
For much of that time, Mr. Martin was the resident Provincial Court judgebased out of The Pas Courthouse.
During the course of their respective duties, Mr. Koshowski and Mr. Martin worked the northern court circuit together.
This employment necessarily involved them travelling together to remotenorthern destinations.
This travel was usually as part of a larger court party together with others including the R.C.M.P. and Crown attorneys.
Given the nature of these trips, there was regular interaction amongst the parties outside of the courtroom setting.
Mr. Koshowski and Mr. Martin both have cottages at Clearwater Lake.
At the time of suggesting Mr. Martin as an arbitrator, Mr. Koshowski did not offer disclosure of these facts, nor were they disclosed during the arbitration
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or subsequent to the arbitration. They became known to the tenant after the award was issued. Mr. Koshowski testified at the arbitration, on behalf of thelandlord.
[16] In his affidavit, Mr. Greg Ackroyd, on behalf of the applicant, states that had he been advised of the prior relationship, he would not have consented to the use ofMr. Martin as an arbitrator for fear of a biased award. In his affidavit filed onbehalf of the respondent, Mr. Koshowski acknowledges the prior relationship but states that the only current relationship is that of a neighbour at the lake or the usual relationship which can be expected from former coworkers. The arbitrator has no financial or other interest which could be affected by the outcome of thearbitration.
[17] The arbitrator is a respected and well known former member of the judiciary, who has been involved in arbitrations throughout the province. There is no suggestion that actual bias has been demonstrated. At issue is whether, in the circumstances of this case, the relationship between he and Mr. Koshowski raised a reasonable apprehension of bias such that the award should be set aside.
[18] The applicant presents its argument on this part of its motion under two facets. Firstly it argues that by virtue of s. 11 of the Act, the arbitrator was obligated to disclose to all parties to the arbitration the personal relationship that he
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had with Mr. Koshowski as being circumstances that may give rise to a reasonable apprehension of bias. It is argued that this disclosure was required at the time of the appointment and continued as an obligation during the arbitration. The applicant argues that by failing to do so, the arbitrator was not treating the parties equally and fairly as required by s. 19(1) of the Act. It argues that the relationship was known to only one of the parties and not to the other and therefore created a situation of inequality.
[19] The applicant argues that by failing to advise the parties prior to the hearing, it was precluded from seeking to have the arbitrator removed as was its right pursuant to s. 15 of the Act. It therefore argues that the award may be set aside on the ground that the procedures followed by the arbitrator did not comply with the Act. (See s. 45(l)(g) of the Act.)
[20] Secondly the applicant argues that since the facts lead to a finding there was a reasonable apprehension of bias, the award may be set aside under s. 45(1 )(h) ofthe Act.
[21] I do not believe that, in the end, the results of the arguments raised by the applicant in its two-pronged attack lead to any different conclusion. Sections 11 to 13 of the Act provide that all parties are entitled to know from the arbitrator facts which may lead to a conclusion that there is a reasonable apprehension of bias in
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his continuing to adjudicate. The sections provide for the arbitrator or the arbitraltribunal to rule upon that question before the matter is taken to a court.
[22] The fact that an arbitrator may not consider certain facts to be sufficient to raise that apprehension of bias does not create a new ground of challenge. At the end of the day, the issue still remains whether or not, in the circumstances, there was a reasonable apprehension of bias. In my view, if the circumstances are not such as to lead to that conclusion, then it matters little whether or not the arbitrator, out of prudence or out of an abundance of caution, should have raised them at an earlier part of the proceedings. I am therefore not of the view that the award should be set aside for a breach of procedure under s. 45(1 )(g) of the Act.
[23] In R. v. 5. (R.D), [1997] 3 S.C.R. 484, the Supreme Court of Canada dealt with the issue of whether a judge’s comments during her oral reasons for judgment in a Youth Court proceeding gave rise to a reasonable apprehension of bias. While the case dealt with judicial bias, I believe the exposition of the law and, more particularly, the test are equally apt to an arbitration of the nature we have here.
[24] All members of the court writing for the majority, although in concurrent judgments, acknowledge that the test for finding reasonable apprehension of bias is that set out by de Grandpre J. in his dissenting reasons in Committee for Justice 
and Liberty v. Canada (National Energy Board), [1978] 1 S.C.R. 369, at 394:



... [T]he apprehension of bias must be a reasonable one, held by reasonable and right minded persons, applying themselves to the question and obtaining thereon the required information. ...[The] test is “what would an informed person, viewing the matter realistically and practically — and having thought the matter through — conclude....”[25] Cory J. then states, at p. 531:
This test has been adopted and applied for the past two decades. It contains a twofold objective element: the person considering the alleged bias must be reasonable, and the apprehension of bias itself must also be reasonable in the circumstances of the case.... Further the reasonable person must be an informed person, with knowledge of all the relevant circumstances,...The appellant submitted that the test requires a demonstration of “real likelihood” of bias, in the sense that bias is probable, rather than a “mere suspicion”. This submission appears to be unnecessary in light of the sound observations of de Grandpre J. in Committee for Justice and Liberty, supra, at pp. 394-95: I can see no real difference between the expressions found in the decided cases, be they ‘reasonable apprehension of bias’,‘reasonable suspicion of bias’, or ‘real likelihood of bias’. The grounds for this apprehension must however, be substantial and Ientirely agree with the Federal Court of Appeal which refused to accept the suggestion that the test be related to the “very sensitive or scrupulous conscience”. [Emphasis added.]Nonetheless the English and Canadian case law does properly support the appellant’s contention that a real likelihood or probability of bias must be demonstrated, and that a mere suspicion is not enough.(underlining in the text)[26] In my view, the evidence does not lead to the conclusion that there was a reasonable apprehension of bias on the part of the arbitrator in the circumstances. There is evidence of a past professional relationship which ended a number of years ago. There is evidence of Mr. Koshowski and the arbitrator having cottagesnear to each other at the lake.
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[27] There is no evidence of an ongoing, close relationship. There is certainly no evidence of any financial interest in the outcome of the award on the part of the arbitrator. I do not believe that the applicant has set out “substantial” grounds for its apprehension. At best, it is mere suspicion. While that suspicion may have been heightened by the lack of candor at the time of the nomination of the arbitrator, it does not take away from the fact that the applicant has not demonstrated a real likelihood or probability of bias.
[28] The applicant has relied upon a number of authorities in support of its position. In Szilard v. Szasz, [1955] S.C.R. 3, the arbitrator and his wife were joint tenants with one of the parties in a property investment, requiring a certain degree of continuing management and consultation between he and the party. No such relationship currently exists between Mr. Koshowski and the arbitrator. Similarly, in Simmons v. Government of Manitoba (1981), 13 Man.R. (2d) 55 (C.A.), the arbitrator, disqualified to sit as the provincial government representative, was acting as a consulting commissioner appointed by that same government and receiving remuneration from that appointment. In McPeak v. Herald Insurance 
Co. etal. (1991), 115 A.R. 83 (Q.B.), there was a long-standing, ongoing business relationship which the arbitrator and the litigant involved took pains to hide from the other party to the arbitration. There is no such business relationship in the circumstances of this case. Finally, in Committee for Justice and Liberty v.
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Canada (National Energy Board), supra, a member of the panel whoseparticipation was being challenged had arguably taken a position on the very issuewhich the board was being asked to consider. There was an indication of apredisposition towards a point of view.
[29] In summary, I am of the view that a reasonable person properly informed ofthe true facts of the situation would not reach the conclusion that the arbitrator waslikely to find in favor of the landlord based upon a previous relationship with Mr. Koshowski or that they were neighbours at the lake.
[30] I deny leave to appeal of the award of the arbitrator and dismiss the application to set aside the award on the grounds of a reasonable apprehension ofbias.
[31] Costs may be spoken to if the parties cannot agree.


