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De GRAVES J.

Introduction

[1] The plaintiffs seek:

1. pursuant to s. 59 of The Court of Queen’s Bench Act, R.S.M. 1987, 

c. C280 and Queen’s Bench Rule 44.01(9) an interim order for 

delivery of a “paint line”,

2. alternatively an interim mandatory injunction permitting the removal 

of the “paint line",
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3. in the further alternative an interim prohibitive injunction enjoining 

the defendants from repairing, maintaining or using the paint line 

pending the final determination of the suit.

The Parties and Leased Premises

[2] The plaintiff, Agco Corporation, is a corporation incorporated pursuant to 

the laws of the State of Delaware, one of the United States of America, and has 

its principal place of business in the City of Duluth, in the State of Georgia, 

U.S.A. The plaintiff, Agco Canada, Ltd. is a Saskatchewan corporation 

incorporated in Saskatchewan, having its head office in the City of Regina, in 

Saskatchewan and is registered to do business within the Province of Manitoba 

and is owned or controlled by its co-plaintiff, Agco Corporation. Both plaintiffs will 

hereafter be referred to as AGCO. At all material times AGCO operated in 

Manitoba a farm implement manufacturing business from leased premises as 

hereinafter described pursuant to written agreements with the defendant, 

2699827 Manitoba Ltd.

[3] The defendant, Hotech Industries Inc. (Hotech) is a Manitoba corporation 

incorporated in Manitoba, having its head office in Portage ia Prairie, Manitoba. 

The defendant, 2699827 Manitoba Ltd. is a Manitoba corporation and carried on 

business as Portage Manufacturing Inc. (PMI) in Portage la Prairie, Manitoba 

from leased premises as described below. The general manager of PMI was at 

all material times the defendant, John Priest (Priest). Linamar Corporation 

(Linamar) is a corporation incorporated in the Province of Ontario and has its
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principal place of business in the City of Guelph, in Ontario and is the majority 

shareholder of PMI. The defendants, Priest and James H. Miller (Miller), reside 

in Portage la Prairie and were or are associated in the business of one or more of 

other defendants as described below. The defendant, Miller, is presently chief 

financial officer, director and shareholder of Hotech while the defendant, Priest, is 

the president and general manager of Hotech.

[4] The leased premises at 1000 6th Avenue N.E., Portage la Prairie in 

Manitoba (the leased premises) are owned by Westco Storage Ltd. (Westco) and 

were leased until December 31, 1997 to PMI, from which leased premises PMI 

carried on the business of a farm implement manufacturer in association with

AGCO.

The Plaintiffs' Claim and History of the Proceedings

[5] The plaintiffs claim ownership and right of removal of the paint line 

presently installed in the leased premises in which there are installed inter alia 

fixtures used for a farm implement manufacturing process including a paint line. 

The paint line consists of two aspects. The first aspect consists of four major 

parts:

1. an overhead conveyor on which parts to be painted are hung and 

transported to the other parts,

2. a parts’ washer, in which parts are prepared for painting,

3. a paint booth, where paint is applied in either spray, liquid or 

powder form, and
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4. a bake oven in which parts are baked after painting.

The second aspect of the paint line is a stand alone paint booth.

[6] The paint line is a trade fixture of the leased building forming an integral 

part of the manufacturing process formerly being carried on by AGCO and PMI in 

the leased premises.

[7] The defendant, Priest, was at all material times the general manager of 

PMI until it ceased operation on the terms and in the manner hereinafter

described.

[8] AGCO bases its claim of ownership of the paint line on two written 

agreements entered into on July 5,1996.

1. By the first agreement AGCO purchased the business and assets 

as a going concern from Western Combine Corporation and PMI, 

which assets included the paint line valued in the agreement at 

$258,031.82, which agreement shall be hereafter referred to as the 

asset purchase agreement.

2. By the second agreement, known as the Transitional Services 

Agreement (TSA) made between Western Combine Corporation, 

PMI, Linamar, and AGCO. PMI was to continue from the leased 

premises on behalf of AGCO its operation as a manufacturer of 

farm implements using the AGCO’s assets including the paint line 

acquired in accordance with the asset purchase agreement. 

Linamar was to indemnify AGCO in the event that PMI did not
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perform its obligations under the TSA. PMI engaged the employees 

and provided equipment for production. AGCO in turn paid PMI’s 

expenses including the defendant, John Priest’s salary and a fee 

for operating the business. The TSA was to be for one year, 

expiring on July 5, 1997 but it was extended by agreement to 

October 3, 1997 and later to November 28, 1997 with the 

accounting/administrative employees of PMI to remain until 

December 31, 1997. Actual production ceased on or about 

November 17,1997. The lease expired on December 31,1997.

[9] AGCO’s paint line was to be moved by AGCO on or before the lease 

expiry date of December 31, 1997. Events took over from the planners arising in 

some part from the dilatoriness of AGCO in arranging for the removal of the paint 

line.

[10] In view of the imminent closing of the plant the defendants, Priest and 

Miller, prior to the closing were active in seeking persons or firms assisting in, 

financing and operating another business from the leased premises.

[11] In the meantime arrangements were being made by Priest and Miller to 

set up Hotech's operation. In June, 1997 Hotech was incorporated in Manitoba. 

Priest became a director of Hotech on June 17, 1997. On the same day Miller 

became president and general manager of Hotech. In contemplation of starting 

up its business operation, Hotech submitted two offers to AGCO to purchase the 

paint line and other assets on June 27, 1997 and on October 15, 1997. The
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offers were not accepted. (Affidavit of Priest, paras. 33 and 45, Exhibits MP” and 

V and Cross-examination of Priest, page 28, questions 143-145; page 31, 

questions 155-156; pages 42-43, questions 201-207)

[12] On January 1, 1998 Priest became president and manager of Hotech. By 

lease dated January 9, 1998 Hotech became the lessee of the leased premises. 

Hotech was to produce a “low front-wheel drive chassis" requiring the use of the 

paint line.

Negotiations for Removal of the Paint Line and the Landlord’s Position

[13] The physical removal of the paint line is a major undertaking requiring 

several weeks. There is no question that AGCO was on notice to remove the 

premises. Linamar by letter dated September 11, 1997 notified AGCO that the 

landlord wished AGCO’s assets to be removed and the building to be restored to 

its original condition.

[14] In response by letter of September 16, 1997 AGCO stated that it would be 

completely out of the premises by December 31,1997 and would be supplying a 

time schedule for completing the removal of its assets.

[15] AGCO could not make up its mind what to do with the paint line until 

November 1997 when it decided to move the paint line to its plant in Lockney, 

Texas. Priest was advised of this decision on November 28,1997.
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[16] On December 3, 1997 Linamar’s solicitors wrote to AGCO wishing 

assurances that the removal would be completed leaving the premises in good 

and substantial repair by December 31, 1997.

[17] On December 10, 1997 AGCO by letter assured Linamar’s solicitors that it 

would comply (save for a minor dispute about removing storage tanks or 

fixtures).

[ 18] Linamar during the week of December 13,1997 advised AGCO that a new 

tenant was to take over the premises on January 1,1998 and that the new tenant 

did not wish the premises pending removal of the paint line.

[19] AGCO in December, 1997 sought quotations for removal. Two tender 

quotes were received, both in excess of $300,000.00. Neither tenderer was 

prepared to begin removal until January 1998. Valley Steel Inc. was the 

successful bidder and entered into a contract with AGCO to remove the paint line 

in January of 1998. On January 12, 1998 Ron Breland and two other 

representatives of Valley Steel attempted to gain entry into the leased premises 

but were turned away by Miller.

[20] AGCO told Linamar on December 19, 1997 that the paint line would be 

out of the building by January 31, 1998 and off the site by February 15, 1998. 

Linamar was to respond to AGCO by telephone on December 22, 1997. 

Linamar did not respond but instead PMI sent a letter dated December 23, 1997 

advising: “It is our intention, at your expense, to restore these premises to a
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condition suitable as possible to the landlord prior to December 31, 1997 given 

that your paint line is still on the premises." (underlining added) George Simms 

on behalf of PMI by letter of January 9,1998 advised AGCO that:

1. it was determining costs to repair damages and of removal,

2. there was a new tenant who required possession on January 1, 

1998,

3. in PMI’s view AGCO had “...abandoned all remaining assets 

including the paint line...” and

4. PM was prepared to offer “...a refund of the net book value of the 

paint line as of December 31, 1997 less adjustments for remedial 

work....” (Exhibit “H” to affidavit of John Broadwell sworn March 25, 

1998)

This offer was not accepted by AGCO.

The New Lease and The Landlord's Position

[21] Some months prior to the lease expiration of December 31, 1997 

negotiations had been going on with Westco through Miller and Priest for leasing 

the premises to Hotech. Accordingly the new lease dated January 9, 1998 

referred to at page 6 was entered into with Hotech. In this lease the provision for 

the landlord’s standard obligation for “quiet enjoyment" was subject to: “The 

premises contain a paint assembly line attached to the demised premises. The 

landlord makes no claim and warranty with respect to the paint assembly line

whatsoever.
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[22] The Landlord’s position has been consistent throughout. It has made no

claim to the paint line. Following the refusal to allow access for removal on

January 12, 1998 the solicitors for AGCO, after failure to resolve the issue with

Linamar, wrote on February 20, 1998 to counsel for Linamar, Hotech and Westco

regarding removal of the paint line. On February 25, 1998 solicitors for Westco

wrote in response advising Westco:

... is prepared to co-operate as landlord, to the extent it can, with respect 
to this equipment, provided that any removal which takes place is done so 
under the supervision of our client’s architect or structural engineer and 
that the costs of such supervision and removal are covered by your client.

In light of the fact that there is a tenant in the building who is fully 
operational, your client should make suitable arrangements with that 
tenant so the tenant itself is not disrupted and the logistics of any removal 
are fully agreed to. (Exhibit O to the affidavit of Michael Swick of March 
25, 1998)

[23] The solicitors for Hotech replied on March 6,1998 stating in part:

As indicated to you in our previous telephone conversation, our client,
Hotech Industries Inc., is now fully utilizing the premises owned by 
Westco Storage Ltd. (Exhibit Q of Swick’s affidavit of March 25,1998)

[24] As indicated the value of the paint line was indicated in the asset purchase 

agreement as being $258,031.82 although various different values have been 

ascribed to the paint line as being in the range of U.S. $750,000 to U.S. 

$1,000,000 (affidavit of Arnold sworn March 25, 1998, para. 13) while the book 

value carried on the books of PMI is indicated as being $185,000 (affidavit of 

Priest).

The Defenses

[25] The defendants have asserted the following defenses to the plaintiffs’ 

claim to the paint line. These, with my comments, where apposite are:
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1. The defendants assert that AGCO does not own the paint line. 

This defense I reject as being without substance. The indicia of 

ownership are overwhelming, consisting of the two agreements of 

July 5, 1996, the offers of purchase by Hotech during and after the 

end of the lease and the negotiations for removal and the landlord’s 

disclaimer of any claim except for the removal of the paint line. 

(Cross-examination of Priest, pages 29-30, questions 147-148 and 

Cross-examination of Miller, page 14, questions 60-61; page 36, 

questions 184-185)

2. Hotech has acquired the paint line as a lessee of the demised 

premises by virtue of the paint line being a trade fixture and by 

accretion or incorporation has become part of the real property. 

This argument may have some validity if Hotech could claim a 

leasehold interest through the landlord Westco. But Hotech can 

only become entitled to the landlord’s rights by assignment. 

Instead of the landlord assigning any of its rights it has expressly 

disclaimed them both in its agreement with the plaintiff and in the 

lease of January 9,1998.

3. AGCO has abandoned the paint line. There is not a scintilla of 

evidence of this: indeed AGCO has consistently asserted and 

maintained its right of ownership although it has been at times 

somewhat dilatory in executing them.
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4. It would be inequitable if the Court were to enforce AGCO’s rights 

because AGCO is asserting them for a colourable purpose. The 

defendants say that AGCO’s real motive is to eliminate a potential 

competitor, that its decision to move the paint line is unrealistic as 

the cost of moving is more than the value of the paint line.

These criticisms may have some substance but AGCO is entitled as an owner to 

deal with its property in the manner it proposes. AGCO’s decision to move the 

paint line is legitimate: it is not for the Court or the defendants to question the

economics of AGCO's decision.

[26] AGCO has not specifically pleaded the remedy of an injunction. I do not 

accede to this argument for reasons that I will consider below. Thus I reject for 

the limited purposes of the interlocutory motion these defenses.

The Reasons for Decision: The Remedy of Recovery of Possession of Personal 
Property

[27] The agreements of July 5, 1998 acquiring the assets and continuing PM’s 

business did not change the physical possession of the assets. It was just a 

continuum of possession but with different ownership, it could be said that 

AGCO acquired notional possession only but I do not think that is good enough 

having regard to the dicta of Manitoba Agricultural Credit Corp, v. Heaman 

(1990), 65 Man.R. (2d) 269 (C.A.). This decision holds that there must be an 

antecedent physical possession vesting in the owner which has been breached
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before the remedy under s. 59(1) of The Queen's Bench Act and Queen’s Bench 

Rule 44 (formerly known as the remedy of replevin) is available.

[28] Moreover the paint line is not personal property in its present state. It may 

become personal property once detached or removed from the manufacturing 

process which it serves. In any event, for the purposes of this motion, it would be 

fruitless to enter the labyrinth of the authorities discussing or defining personal 

property as opposed to fixtures when there are other remedies available.

[29] Accordingly this remedy is refused.

Remedy for Interim Injunction

[30] This leads me to a consideration of the availability of an interim injunction. 

AGCO must satisfy three well known criteria as reviewed in RJR-MacDonaid Inc. 

v. Canada (Attorney-General) (1994), 111 D.LR. (4th) 385 (S.C.C.) and Apotex 

Fermentation Inc, v. Novopharm Ltd.. [1994] 7 W.W.R. 420 (Man. C.A.):

1. The First Criterion

Is there a serious issue to be tried? I, in my review of the evidence 

of ownership and deprivation thereof, conclude that there is a 

serious issue: indeed I would go further and conclude that AGCO 

has a strong prima facie case of Hotech’s conversion. AGCO has

met the first criterion.

2. The Second Criterion

Will AGCO suffer irreparable harm if the interlocutory injunction is 

not granted? I must conclude it will in that:
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(a) AGCO is deprived of its use in its plant in Lockney, Texas. 

The present paint line in Lockney, Texas is antiquated. The 

difference in loss arising from the economics involved in the 

old and replacement paint lines will be difficult to assess.

(b) Hotech's real and threatened use of the paint line will involve 

difficult, if not impossible, calculations of the damages 

arising out of the wrongful deprivation by Hotech.

3. The Third Criterion

Does the balance of convenience favour AGCO? I must preface 

the following comments by observing that AGCO owes, in the 

circumstances, no duty to Hotech. On denying access on January 

12, 1998 to the premises Hotech knew through Priest the entire 

history of ownership of the paint line. The lease of January 9, 1998 

was a confirmation of that ownership. Hotech was going to utilize 

the paint line it converted without ownership or payment. Hotech 

as of January 9, 1998 chose to take advantage of the logistics 

involved in moving the paint line. When it took possession of the 

premises it accepted the plight and condition of the leased 

premises. It obviously hoped that it could stonewall AGCO into 

leaving the paint line where it was and thus benefit I do not, 

however, countenance the delay occasioned by AGCO whether 

through indecision or in efficiency. But it can be said that if Hotech 

was going to be damaged it accepted that risk when it signed the
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lease of January 9, 1998. Hotech had other options such as 

establishing itself in Morden, Manitoba but it chose instead to move 

into the leased premises (affidavit of Miller sworn April 23, 1998, 

para. 21).

The Plea for Injunctive Relief

[31] The defendants argue that AGCO did not specifically plead in the 

statement of claim the remedy of injunction and thus are not entitled to claim 

injunctive relief. There are several answers to this submission:

1. The courts will not delay or defeat a remedy for a defect in the 

pleadings, if AGCO wishes an amendment, it will be granted.

2. The application for recovery of property under s. 59 and Queen’s 

Bench Rule 40 and the statement of claim both ask for “such further 

and other relief as to this Honourable Court seems just.”

3. Nurgitz J., on application of AGCO dated March 27, 1998 

returnable on April 2, 1998 granted an Order ordering security “for 

the personal property that is the subject matter of the action the 

sum of $225,000.00 or alternatively post such other form of security 

as may be approved by the plaintiffs’ or if necessary the Court.” 

Security was not deposited in a timely way and on further 

application Nurgitz J. granted on April 22, 1998 a further order that

the defendant:

...Hotech Industries Inc., its officers, servants, employees, 
agents and assigns, and all of those persons under their 
control, are enjoined and restrained, until further order of 
this court, from using, maintaining, repairing or otherwise



15

dealing with the paint line that is the subject matter of the 
motion pending before the court.

[32] Subsequently Hotech arranged to file a bond and the injunction was 

accordingly dissolved.

[33] Thus the defendants were not unaware of the full nature of the relief 

sought by AGCO.

[34] Accordingly I order an interim mandatory injunction authorizing AGCO to 

remove the paint line forthwith from the leased premises but subject to the 

requirements of Westco that any removal which takes place is done so under the 

supervision of Westco’s architect and/or structural engineer and that the costs of 

such supervision and removal are covered by AGCO.

[35] The plaintiffs shall have costs of this application but in the cause.


