
&0 NOT REMOVE 
FROM LIBRARY

Docket No: CI 97-01-00572

COURT OF QUEEN'S BENCH OF MANITOBA

BETWEEN: )
) For the Applicant:

RAJ AHLUWALIA, ) J.L. Sinclair

Applicant,
)
) For The College of
) Physicians & Surgeons
) of Manitoba:

-and- ) R. Novek
)
)

f
For the Executive

) Committee:
THE COLLEGE OF PHYSICIANS AND ) D. Abra
SURGEONS OF MANITOBA, )

) Judgment Delivered:
Respondent. ) June 16,1998

KRINDLE, J.

[1] Dr. Ahluwalia moves by way of appeal from a decision of the Executive 

Committee of the College of Physicians and Surgeons to erase his name from 

the Register of the College. His appeal takes two separate approaches. He 

brings what is basically a jurisdictional attack on the proceedings below and 

secondly challenges as appropriate the penalty imposed by the Executive 

Committee, namely the decision of the Executive Committee to remove his 

name from the Register of the College. In respect of the appropriateness of the 

decision to remove Dr. Ahluwalia’s name from the register, he moves to adduce 

new evidence on appeal. That evidence takes the form of a number of affidavits 

of Dr. John Dalby, an affidavit of Dr. Ross and a number of supporting letters
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from patients etc. The College resists the introduction of this new evidence on 

appeal.

[2] The law regarding the admissibility of new evidence on appeal is well 

settled. The evidence must be such that it could not, with due diligence, have 

been available at the original hearing; it must be relevant; it must be credible; 

and it must be such that it could reasonably have affected the outcome of the 

proceedings had it been available at the time.

[3] I find that the evidence sought to be admitted fails to meet the test for 

admissible new evidence on at least two grounds. First of all, it could, with due 

diligence, have been available at first instance. Equally important, it could not 

reasonably have affected the outcome of the proceedings before the Executive 

Committee had it been available at the time.

[4] I must go back to the reasons of the Executive Committee and some of 

the history of the proceedings to show why this is so. The essence of the finding 

against Dr. Ahluwalia was that he rewrote the patient charts for three former 

patients of his who had made complaints about his conduct to the College and 

that he submitted those rewritten charts to the College on the pretense that they 

were original. He continued to represent to the College for a considerable 

period of time that the charts were the originals. According to the findings of 

the Executive Committee, in the case of R.W. he submitted the falsified records 

on October 31, 1993 and did not admit that he had rewritten the chart until 

November 21, 1995. In the case of J. and A.K. the charts were submitted on 

June 6, 1994 and not admitted to having been rewritten until November 21, 

1995. When he did finally admit that he had rewritten the charts, he did not 

accept responsibility for his actions, but blamed those actions on others. At the 

time of the hearing before the Inquiry Panel, Dr. Ahluwalia was still not 

prepared to accept responsibility for his actions. It was not until he was before
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the Executive Committee, after the finding of guilt by the Inquiry Panel, that Dr. 

Ahluwalia stated that his attitude had changed. The Executive Committee who 

heard from Dr. Ahluwalia did not accept that he was sincere in his acceptance of 

responsibility or that he was remorseful or contrite. They found that he was 

saying what he thought they wanted to hear in an attempt to save his license.

[5] Patients of Dr. Ahluwalia and Dr. Frederick Ross testified on behalf of 

Dr. Ahluwalia that he is a competent and caring physician. The Committee 

noted that their evidence did not address the significant issue in this case which 

is Dr. Ahluwalia's lack of honesty, integrity and truthfulness. It is absolutely 

clear, from a reading of the reasons of the Executive Committee, that the 

concern of the Committee related to Dr. Ahluwalia’s lack of honesty, integrity 

and truthfulness. Evidence, to have been potentially relevant to the issues 

before the Executive Committee and to have been potentially capable of 

affecting the result, would accordingly have to be evidence directed toward the 

issues of honesty, integrity and truthfulness. Evidence, to have been potentially 

capable of affecting the result would have to have been evidence of a plan, of 

some sort, within the jurisdiction of the Executive Committee to impose, which 

would purport to restore to Dr. Ahluwalia honesty, integrity and truthfulness and 

would purport to protect the public and the College while doing so.

[6] Dr. Ahluwalia called before the Committee Dr. Arthur Schafer, an 

ethicist, and presented a Report of Dr. Jeremy Gordon, a psychiatrist with 

expertise in psychoanalysis. Although Dr. Ahluwalia produced Dr. Gordon’s 

Report, he did not produce Dr. Gordon for cross-examination. The College 

called Dr. John Arnett who commented on the weaknesses he perceived in Dr. 

Gordon’s Report, primarily, in his opinion, on the fact that Dr. Gordon simply 

did not have a sufficient period of time within which to diagnose Dr. Ahluwalia 

in order to come to any significant opinion.
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[7] Dr. Ahluwalia, through counsel, chose to proffer the Report of Dr. 

Gordon. That Report was based upon Dr. Gordon spending 4.5 hours with Dr. 

Ahluwalia. Dr. Gordon, in that Report, gave his diagnostic impression at the 

first session that Dr. Ahluwalia was suffering from:

1. Chronic Anxiety State;

2. Reactive Depression (Mild);

3. Personality Disorder (Mild) (Narcissistic, Obsessive and Passive

Aggressive traits).

[8] Dr. Gordon did not diagnose a severe personality disorder. He reported a 

pattern of defensiveness and extreme anxiety on the part of Dr. Ahluwalia. At 

the conclusion of his Report, Dr. Gordon stated his belief that Dr. Ahluwalia’s 

attitude was treatable and changeable and stated that Dr. Ahluwalia had given 

signs of insight into his flawed attitude. It was Dr. Gordon’s intention to offer 

Dr. Ahluwalia treatment “designed to illuminate his defences and explore the 

underlying anxious core of his personality”. Dr. Gordon felt the prognosis was 

good and expected significant improvement in Dr. Ahluwalia’s attitude in 3 or 4 

months.

[9] The Committee considered that Report and agreed with Dr. Gordon that 

Dr. Ahluwalia suffered from a personality disorder. The Committee did not 

accept the opinion of Dr. Gordon as to the degree of such disorder, as to whether 

Dr. Ahluwalia also had sociopathic tendencies and as to how much treatment 

might be required to treat any such disorder. They found that Dr. Gordon did not 

have the necessary opportunity to come to a persuasive opinion in that regard.

[10] The Committee came to the conclusion that the lack of integrity, honesty 

and truthfulness that Dr. Ahluwalia had demonstrated make it unsafe to the 

public for the College to permit him to continue to practice medicine. The 

provisions of The Medical Act were found by the Committee not to authorize a
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suspension from practice with conditions being placed upon re-admittance. The 

Committee determined that it could suspend Dr. Ahluwalia for a period up to 

two years but, at the end of the suspension, he would be free to recommence 

practice and neither the College nor the public would have any assurance that 

any remedial steps had been taken with respect to his lack of honesty and 

integrity. That finding having been made by the Executive Committee, it found 

that the only safe course in its judgment was to erase Dr. Ahluwalia’s name 

from the register.

[11] It is very significant that Dr. Ahluwalia chose to file the Report of Dr. 

Gordon. He did not choose, having read the Report, to ask for an adjournment 

to produce further and other evidence. He chose to submit some letters of 

reference from patients and colleagues and not to submit others. He chose to 

call Dr. Ross whose knowledge of him was social and, to a limited degree, as a 

medical colleague, although they did not practice together. When Dr. Gordon 

was not produced and therefore not able to be cross-examined, the Committee 

permitted the College to call Dr. Arnett to review Dr. Gordon’s Report and to 

comment on it. Dr. Ahluwalia was present, heard the comments of Dr. Arnett 

and chose not to ask for an adjournment thereafter and chose not to call further 

evidence in response.

[12] After the decision of the Executive Committee, after the Executive 

Committee declined to attach much weight to Dr. Gordon’s diagnosis and 

prognosis because of the limitations on Dr. Gordon’s contact with Dr. 

Ahluwalia, Dr. Ahluwalia, on the recommendation of counsel, was seen by Dr. 

Dalby, a forensic psychiatrist. Dr. Dalby examined Dr. Ahluwalia and, 

according to his affidavit of February 25th, 1997, found no evidence of mental 

disorder, no evidence of personality disorder and no evidence of pathological
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lying. It is this evidence that is sought to be introduced before me as “new” 

evidence.

[13] To begin with, this is not new evidence. Dr. Dalby could have seen Dr. 

Ahluwalia before the penalty hearing just as easily as he saw Dr. Dalby after the 

penalty hearing. Secondly, Dr. Dalby’s evidence is not likely to have affected 

the result. Dr. Dalby’s evidence is that there is, according to him, nothing 

psychologically amiss with Dr. Ahluwalia. The Executive Committee had 

before it evidence of Dr. Ahluwalia’s lack of honesty, integrity and truthfulness 

which had persisted over an extended period of time. The Executive Committee 

did not require psychological tests to come to the conclusion that Dr. Ahluwalia 

had a problem in this area. His own conduct with the College demonstrated the 

existence of the problem to the Committee. What the Committee was clearly 

looking for from the experts on the penalty hearing was something that would 

give the College and the general public some assurance that productive remedial 

steps were being taken with respect to Dr. Ahluwalia’s lack of honesty and 

integrity. Dr. Dalby’s material in his affidavit of February 25th, 1997 contains 

material that is neither new evidence nor evidence of the sort that the Committee 

was looking for - that is evidence which is relevant to the issue of penalty and 

protection of the public.

[14] The next two affidavits of Dr. Dalby sought to be filed, both dated June 

3rd, 1998, are, in my opinion scandalous. They are replete with argument. They 

are advocacy, not testimony. They do not in any way relate to the issue that 

was being addressed by the Executive Committee. The affidavits seek to attack 

Dr. Arnett’s testimony before the Executive Committee and the “Neff Report". 

I will say more about the Neff Report in due course. However, as to Dr. 

Arnett’s testimony, that was evidence given viva voce before the Executive 

Committee. The hearing before the Executive Committee was put over,
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following the non-production of Dr. Gordon, to permit the College to call the 

evidence of Dr. Amett regarding Dr. Gordon’s Report. Dr. Ahluwalia could 

have had an expert present at the time that Dr. Amett testified to assist with 

cross-examination had that been deemed desirable. If Dr. Arnett’s evidence was 

to be challenged it should have been challenged before the Executive 

Committee. If the substance of what Dr. Amett said took Dr. Ahluwalia by 

surprise, he could have asked for an adjournment. There was no such request 

made by or on Dr. Ahluwalia’s behalf. The words “by due diligence” in the 

case law regarding the admissibility on appeal of new evidence have to be given 

meaning. The only reason this is “new” is that Dr. Ahluwalia did not bother to 

obtain it prior to the Committee’s having made its decision. Dr. Ahluwalia 

opted to rely on Dr. Gordon’s Report and hoped that Report would secure his 

right to practice medicine. It didn’t. For what it is worth, it is interesting to 

note that Dr. Dalby seems to have been consulted by Dr. Ahluwalia’s counsel as 

early as October 29,1997.

[15] Following the erasure of Dr. Ahluwalia’s name from the register by 

decision dated January 8 , 1997, a motion was made by Dr. Ahluwalia to stay 

that decision pending the outcome of his appeal. The motion for stay was heard 

by Justice Darichuk. Under circumstances about which I am unclear, there was 

a decision by agreement between the College and Dr. Ahluwalia that Dr. 

Ahluwalia would be assessed independently, out of Province. Justice 

Darichuk’s motion disposition notes state: “Report of Dr. Neff to be part of 

material to be heard by consent”.

[16] By date of Februaiy 25, 1998 the independent assessment of Abbott 

Northwestern Hospital in Minneapolis, otherwise known as the Neff Report, 

was sent to counsel for Dr. Ahluwalia and has been filed in court. It will be 

considered, by consent, on the hearing of the appeal before me later this month.
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[17] The second affidavit of June 3rd, 1998 by Dr. Dalby sought to be admitted 

as new evidence is nothing more than an attack by Dr. Dalby on the whole of 

the Neff Report. The whole tenor of the affidavit is unacceptable. The doctor 

has confused his role with the role of advocate. But, that aside, the contents of 

the affidavit of Dr. Dalby are not admissible as new evidence. The Neff Report 

is evidence on the appeal because both counsel agreed in advance that it should 

be admitted on appeal. Certainly, had it taken issue with the findings of the 

Executive Committee, that Report could have been significant. But this appeal 

is from the findings of the Executive Committee, not from the Neff Report. All 

of the new evidence of Dr. Dalby is an attack on the Report of Dr. Gordon to the 

Executive Committee, which Report was filed by Dr. Ahluwalia as part of his 

own case, an attack on Dr. Arnett’s testimony, which was a critique only of Dr. 

Gordon’s conclusions and an attack on the Neff assessment to which Dr. 

Ahluwalia had agreed. Nothing in Dr. Dalby’s material addresses the 

fundamental issue appealed from or addresses what was in issue before the 

Executive Committee, namely the problem of what to do about a doctor whose 

honesty, integrity and truthfulness had been found to be lacking.

[18] As I noted, had the Neff Report differed from the conclusions of the 

Executive Committee, the Neff Report could have formed significant new 

evidence before me on appeal. However, it does not differ in any significant 

respect. Rather it reinforces the findings of the Executive Committee. Dr. 

Dalby’s attack on the assessment of the Neff group does not in any way fiirther 

the position of Dr. Ahluwalia. Even if Dr. Dalby is completely correct about the 

Neff Report, I am still left with the evidence that was before the Executive 

Committee and the conclusions of the Executive Committee. Dr. Dalby, in his 

affidavit of June 3, 1998, gives no new evidence regarding the lack of honesty, 

integrity and truthfulness that had been displayed by Dr. Ahluwalia in the
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evidence before the Executive Committee and no evidence whatsoever as to the appropriate remedy therefor.[19] Dr. Ahluwalia also proposes to file as new evidence an affidavit of Dr. Ross who has monitored the practice of Dr. Ahluwalia since the imposition of the stay by Justice Darichuk. Dr. Ross independently audited five charts per week randomly selected by him to ensure that the charts were maintained in an appropriate fashion with timely recordings thereon and that the billing cards and tariffs accorded with the information contained in the chart. He ensured also that Dr. Ahluwalia’s practice did not exceed 40 patients per day. There were two other undertakings that Dr. Ross gave to the College which, had he been called upon to perform, he would have complied with. Dr. Ross’ affidavit basically attests to the fact that since the stay of Dr. Ahluwalia’s erasure he has complied with the conditions that had been placed upon him by the College.[20] Dr. Ahluwalia’s name was not erased from the register for seeing too many patients. He was not erased for failing to maintain charts or for the fact that his billing cards and tariffs failed to accord with the information contained in the charts. He was not erased for anything to do with his professional dealings with his patients. He name was erased from the register because, when certain patients complained about him, he falsified his records and then insisted that the false records were the original one. He was erased from the register for his lack of honesty and integrity. Nothing in Dr. Ross’ affidavit relates in any way to that issue.[21] Finally, Dr. Ahluwalia seeks to tender a booklet of letters of reference, unsolicited, from patients and others. This booklet has not been put before me. Some such letters of reference were tendered before the Executive Committee. They were not of apparent significance in the decision of the Committee. Mr. Sinclair, according to the transcript, chose not to tender other such letters. He
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acknowledges that some of the letters in the booklet he now wishes to file 

before me were among those that he possessed but chose not to file with the 

Executive Committee. Presumably all of the letters deal with Dr. Ahluwalia as 

attending physician and all come from patients who are satisfied with the 

medical services he has rendered them. None of them has been said to touch on 

the issues of honesty and integrity of the doctor in his dealings with the College 

when he feels himself under attack. That is the core of the issue. Again, I am 

not prepared to allow these letters of reference in. They do not meet the criteria 

for admissibility of new evidence.

[22] The pocket contains other affidavits filed by both parties in connection 

with the motion before Justice Darichuk. I have not read those affidavits and 

will not consider them in dealing with the appeal. There is on file an affidavit of 

Dr. Pope in response to the June 3 rd, 1998 affidavits of Dr. Dalby. Because I 

have not admitted the evidence of Dr. Dalby I will not consider the evidence of 

Dr. Pope. The affidavit of Dr. Amett of March of 1997 will similarly form no 

part of the record before me.

[23] I will restrict myself on the hearing of the penalty portion of the appeal to 

the evidence, written and oral, before the Executive Committee, the reasons of 

the Executive Committee, the Neff Report which has been filed by agreement of 

counsel and the written and oral arguments of counsel before me.


