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COURT OF QUEEN’S BENCH OF MANITOBA

BETWEEN:

221 CORP. LTD.,

plaintiff,

)
)
) Maria L, Grande 
) (for the plaintiff)

- and - )
)
)
)
)
) Harlev I. Schachter 
) (for the defendants)
)
) Oral decision delivered:
) February 23, 1998
)
) Written reasons issued:
) March 26, 1998

C & N ENTERPRISES CO.LTD. and 
SUNREX HOLDINGS LTD.,

defendants.

MASTER RING^QXL

This is a motion by the defendants to set aside the "without notice" 

prejudgment garnishment order pronounced February 11, 1998. The motion was 

dismissed with oral reasons and the defendants requested written reasons.

There was some delay occasioned in providing the written reasons as 

the file was not available to me as a result of an appeal of this order.

Two of the more substantial arguments advanced by the defendants 

for the setting aside of this garnishment order are:

1. there is an undue hardship, and
2. there is a lack of full and fair disclosure.
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Undue Hardship

I am directed to Rule 46.14(6) (b) which reads as follows:

46.14(6) On motion by the defendant, where it is shown by affidavit 
that,

(b) in the circumstances, garnishment before judgment is unjust 
or imposes undue hardship on the defendant;

the court may,
(c) order that the notice of garnishment be revoked;..........

The defendants argue that they are of substantial means, could easily 

pay the amount claimed in the statement of claim (the October and November, 1997 

mortgage payments) and that there is no need for the plaintiff to secure its claim by 

this extraordinary and "draconian" method of execution relief that .is somewhat 

unique to this jurisdiction.

The defendants' argument is that the defendants’ intention to 

condominiumize the subject property (221 Wellington Crescent) has been well 

publicized and that to be successful there cannot be any hint of scandal or 

impropriety or questionable finances. If the garnishment orders were served on the 

tenants, who are the primary market, the damage or prejudice to the defendants 

would be irreparable, especially when this is an upscale market and the list of 

tenants at 221 Wellington Crescent reads like a who’s-who of Winnipeg.

The background in a nutshell is that the defendants purchased 221 

Wellington Crescent and paid approximately fifty percent of the purchase price on 

closing. The other fifty percent was covered by an existing mortgage which for 

various reasons was not assumed by the purchaser. While it was not assumed by
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the purchaser it still stands as a charge against the property and the plaintiff 

vendors have not been paid the full amount of the purchase price.

The mortgagee, Toronto Dominion Bank, deducted from the plaintiffs 

account the October, 1997 and November, 1997 mortgage payments. The 

subsequent mortgage payments in December, 1997 and following were paid by the 

defendants, notwithstanding that they did not assume the mortgage. The 

defendants are making the mortgage payments now. If they repay the plaintiff or 

pay into court the October and November mortgage payments, there is no basis for 

the garnishment order and the defendants can easily avoid the prejudice or 

embarrassment caused by service of the garnishment orders on the tenants.

Full and Fair Disctosms

This argument by the defendants has somewhat more merit. The 

defendants rely on Rule 39.01(6):

39.01(6) Where a motion or application is made without notice, the 

moving party or applicant shall make full and fair disclosure of all 

material facts, and failure to do so is in itself sufficient ground for 

setting aside any order obtained on the motion or application.

Randy Boldt, financial manager for the defendants, deposes in his 

affidavit sworn February 25, 1998, that there is a series of valid claims against the 

defendants. Counsel argues that these total $225,000.00 and as such there is a 

fatal non-disclosure.

There was no fatal non-disclosure.
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The affidavit of Aubrey J. Halter sworn February 9, 1998 in support of 

the garnishment order includes as Ex. "P" reasons for decision delivered by Jewers, 

J. in a related action. Those reasons and the without notice argument of plaintiff's 

counsel clearly directed the Master's mind to the fact that the plaintiff was not "co

operating" and that there were numerous issues that would likely lead to further 

litigation. I was not misled. This was in my mind at the time the order was granted.

I was directed to several authorities but take this opportunity to repeat 

Monnin, J (as he then was ) in Mark Jenkyns Advertising Ltd. v Selkirk Community 

Arts Centre inc., Q.B. Suit No. 7486 Queen's Bench Selkirk Centre. The issue was 

the setting aside of a prejudgment garnishment order.

"I do not read or understand Wilson, J.'s reasons in Motorola as stating 
that in every case that a counterclaim or a setoff is claimed or filed that 
the amount sued for automatically ceases to be a liquidated amount. If 
the amount sued for was a liquidated amount defined by the rules, it 
remains as such notwithstanding the subsequent claims, denials or 
setoffs brought forward by a defendant. To find otherwise would oniy 
serve to Invite defendants to file frivolous counterclaims and setoffs. "

In the present case, the setoffs are not frivolous, they may well be 

meritorious, but these setoffs or claims are clearly in Issue and at the end of the day 

may or may not be upheld. Weigh this against the plaintiff’s clear liquidated claim 

for two months of unpaid mortgage payments which the defendants are now 

voluntarily paying and there is no fatal non-disclosure. I was not misled by the 

plaintiff's material and accordingly, there is no basis to set aside the garnishment 

order.
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Costs of this motion shall be in the cause.

The stay with respect to service of the notice of garnishment flowing 

from the order for garnishment before judgment was stayed until Thursday, 

February 26, 1998 at 12:00 noon. The defendants’ request for a further stay is 

dismissed.
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