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2 The two cases raise a common issue; namely, whether the 

assessor for the City of Winnipeg (the assessor) can seek an increase in the 

assessment at the Board of Revision level, or at the Municipal Board level, 

in response to a ratepayer’s appeal without the assessor filing an 

application for revision or a notice of appeal.

3 It is not a new issue, but it must be revisited in light of recent 

legislative changes.

4 There are several potential stages in fixing the assessed value of 

property. The assessor makes the initial assessment. The property owner 

can apply for a downward revision of the assessment before the Board of 

Revision, and the assessor is entitled to apply for an upward revision. 

Thereafter, either party is entitled to launch an appeal to the Municipal 

Board. There is a right of appeal to this Court, leave having been granted 

by a judge in chambers on a point of law or jurisdiction. In Orange 

Properties Ltd. v. Winnipeg City Assessor and Winnipeg (City) (1996), 

107 Man.R. (2d) 278 (C.A.), the issue was whether the assessor, not 

having applied for an upward revision of the assessment at the Board of 

Revision level, was entitled to seek an increase, after filing a cross-appeal, 

at the Municipal Board level. In a unanimous decision, the Court held that 

the assessor must put an upward revision of the assessment roll in issue 

before the Board of Revision as a pre-condition to seeking such a change at 

the Municipal Board level. Scott C.J.M. wrote at p. 283:

It makes no sense, and is contrary to procedural fairness, to allow the assessor to subsequently take a position that it not only failed to place before the Board of Revision, but that is totally contrary to
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the evidence presented and argument made by it in defending the original assessment.

5 Later in his reasons, Scott C.J.M. stated that the hearing before

the Municipal Board is to be confined to the issues and positions taken 

before the Board of Revision. He then continued at p. 283:

It is the failure of the city assessor in this case to put the issue before the Board of Revision that disentitles the Municipal Board to grant the relief the assessor now seeks.
6 The case of W.R.E. Development Ltd. r. The Assessor for The

City of Winnipeg and The City of Winnipeg (Docket No. AI 95-30-02220, 

December 18, 1995) is a companion case with the Orange Properties case, 

with reasons delivered by the same panel on January 24, 1996. In the 

W.R.E. case, the property owner applied for a downward revision of the 

original assessment. No cross-application was made by the assessor. The 

Board of Revision reduced the assessment, but the property owner then 

appealed to the Municipal Board, seeking a further reduction. The 

assessor did not cross-appeal. At the Municipal Board hearing, the 

assessor presented evidence that, in fact, the assessment should be 

increased. The Municipal Board declined the invitation to increase the 

assessment on the ground that the assessor had not cross-appealed the 

decision of the Board of Revision.

7 Writing for the Court, Scott C.J.M. referred to the Orange 

Properties case as authority for stating that the assessor could not seek a
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higher assessment, having failed to raise the matter properly before the 

Board of Revision. Scott C.J.M. then continued:

But even had the matter been raised in that way before the Board of Revision, in my opinion the Municipal Board was quite correct in concluding that it had no jurisdiction in the absence of the matter being properly placed before it by way of notice of appeal by the City assessor. This follows from the plain wording of sec. 60(1) of The Municipal Assessment Act, C.C.S.M., c. M226 (the Act). Once the Municipal Board decides that there is no merit to an appeal, the only authority given to it under the Act is to dismiss the appeal. It is only if the appeal is allowed that the Municipal Board can direct a revision of the assessment roll to raise or lower the assessed value of the property. On an appeal being dismissed, the Municipal Board’s jurisdiction to order ±e raising or lowering of the assessed value of the subject property is simply not triggered. Since there was no appeal to “allow,” that was the end of the matter.
8 These decisions turned on the wording of The Municipal 

Assessment Act (the Act) at the time the decisions were made. The 

assessor argues that the legislation has been amended so that what the 

Board of Revision and the Municipal Board were restrained from doing, 

they are now entitled to do; namely, to increase the assessment at either the 

Board of Revision level or the Municipal Board level without the necessity 

of cross-applications or cross-appeals by the assessor.

9 Specifically, s. 54(1) and s. 60(1) were amended by the 

Manitoba Legislature in 1996. The first provision deals with the authority 

of the Board of Revision after hearing an application, and the second 

provision deals with the authority of the Municipal Board after an appeal
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hearing. It becomes necessary to give close consideration to these 

provisions, both before and after the decisions of this Court in the Orange 

Properties and W.R.E. cases. On a divided page attached as an appendix 

to these reasons, I have set out the former version and the current version; 

firstly of s. 54(1) and then s. 60(1) of the Act.

io The former version of s. 54(1) allowed the Board of Revision to

dismiss the application or allow the application and direct a revision of the 

assessment roll by raising or lowering the assessed value. However, if 

only the ratepayer applied for a revision to the initial assessment, the 

section did not allow an increase at the request of the assessor, even though 

the evidence at the hearing might point in that direction. The ratepayer’s 

application could be dismissed or allowed. There was no room for an 

upward variation absent a cross-application by the assessor.

n The same situation applies with respect to the former version of

s. 60(1) dealing with the authority of the Municipal Board on a further 

appeal. Assuming that no appeal or cross-appeal was initiated by the 

assessor, the most the Municipal Board could do was dismiss a ratepayer’s 

appeal or allow the ratepayer’s appeal and reduce the assessed value 

accordingly.

12 The assessor contends that the 1996 amendments have changed

all that. Concerning the Board of Revision, it now has the authority to 

confirm the assessment or “change the assessment” by increasing or 

decreasing the assessed value. The change does not appear to be 

dependent on the ratepayer’s application being allowed. The only
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limitation is that the revision of the assessment roll is to be “as the 

circumstances require and as the board or panel considers just and 

expedient.”

13 Concerning the Municipal Board, it too has been given authority 

to confirm the assessment or change the assessment by increasing or 

decreasing it, apparently without regard to whether the assessor applied for 

an upward revision before the Board of Revision, and without regard to 

whether the assessor appealed or cross-appealed that determination to the 

Municipal Board. Once again, the only restraint appears to be whether the 

variation is “just and expedient.”

14 It is not surprising that the assessor would take the position that 

these amendments effectively overrule the decisions of this Court in the 

Orange Properties and W.R.E. cases. But do they?

15 While the Legislature made amendments to s. 54(1) and 

s. 60(1), it is of equal significance that these were the only changes in the 

legislation. A review of the provisions which were left unchanged is 

revealing. In particular, the procedures for applying for a revision to the 

Board of Revision and the procedures for a further appeal to the Municipal 

Board remain intact. These procedures were designed to guarantee 

procedural fairness, including protection from a side-wind demand by the 

assessor, without prior notice, for an increase in the assessment.

16 I turn first to the procedures leading to a hearing before the

Board of Revision,
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17 The first step in the process is the application for the revision.

Section 42(1) states that the application may be made by the property 

owner “or the assessor.” Section 42(1) does not contemplate the prospect 

of a revision in the absence of an application.

is Section 43(1) specifies the requirements of the application,

including a statement of the “grounds on which the application is based.” 

Section 43(2) states that the Board of Revision shall not consider an 

application that does not comply with ss. (1). These provisions, when 

considered together, do not contemplate the prospect of a revision in the 

absence of stated grounds in a completed application.

19 Section 44(1) imposes upon the secretary of the Board of 

Revision to give notice of the time, date, and place of the intended hearing 

to the contesting parties, which includes sending a copy of the completed 

application. Section 44(1) does not contemplate the prospect of a revision 

in the absence of prior notification of what is to be in issue at the hearing.

20 Section 46(1) allows the Board of Revision, providing 

appropriate notice has been given, to hear and decide upon the application 

in the absence of the applying party. Section 46(1) does not contemplate 

the prospect of increasing the assessment at that hearing in the absence of, 

and with no notice of such a prospect to, the applying party.

21 Section 54(1) is the provision which allows the Board of 

Revision to confirm or change the assessment, but only where the Board 

considers it “just” to do so. It would hardly seem “just,” in the context of
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the earlier provisions, to increase an assessment without the mandated 

statutory procedures being followed.

22 Moreover, s. 54(1) is immediately followed by ss. (2), which 

states that the Board “shall not exercise a power under subsection (1) 

except as a result of an application.” It would seem abundantly clear that 

in the absence of an application by the assessor, the Board of Revision is 

not free to make an upward change.

23 I turn now to the procedural sections leading to an appeal to the 

Municipal Board.

24 Section 56(2) states that “ [a] party” may appeal an order of the 

Board of Revision to the Municipal Board with respect to assessed value or 

classification of property. Section 56(2) does not contemplate the prospect 

of a hearing at which relief is granted in the absence of an appeal as 

contemplated by these further provisions.

25 Section 56(4) specifies that the hearing before the Municipal 

Board is a de novo hearing, where a party is entitled to “a full hearing on 

the issues that are the subject of the appeal.” Section 56(4) does not 

contemplate the prospect of a full hearing on matters which are not the 

subject of the appeal, such as a request for an upward variation by the 

assessor with no prior appeal having been filed.

26 Section 57(2) requires the appellant to file a copy of the order 

of the Board of Revision, as well as a notice of appeal. Section 57(2) does
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not contemplate the prospect of an appeal in the absence of a notice of 

appeal.

27 Section 57(2.1) requires that the notice of appeal “set out the 

grounds on which the appeal is made.” Section 57(2.1) does not 

contemplate an appeal in the absence of stated grounds in the notice of 

appeal.

28 Section 59(4) allows the Municipal Board to dismiss an appeal 

without conducting a hearing if the appellant ratepayer fails to attend after 

receiving notice. It would seem most strange that if the appellant failed to 

attend, the Board would be unable to increase the assessment at the request 

of the assessor (because there would be no hearing), but if the appellant did 

attend, he could face the prospect of a hearing at which the assessment 

could be revised upward with no prior notice.

29 Section 60(1) is the provision which allows the Municipal Board 

to confirm or change the assessment, but only where the Board considers it 

“just” to do so. It would hardly seem “just,” in the context of the earlier 

provisions, to increase an assessment without the mandated statutory 

procedures being followed.

30 Looking at Part VIII of the Act in its entirety, including the 

provisions concerning revisions and appeals, it becomes clear that 

procedural fairness is a paramount feature. An interpretation of ss. 54(1) 

and 60(1) which excludes procedural fairness would be contrary to the 

statutory scheme.
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31 Cory J., writing for the majority in R. v. Hey wood, [1994] 

3 S.C.R. 761, at p. 784, emphasized that a statutory provision must be 

considered in the context of the entire legislative design:

When a statutory provision is to be interpreted the word or words in question should be considered in the context in which they are used, and read in a manner which is consistent with the purpose of the provision and the intention of the legislature: Elmer A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87; R. v. 
Hasselwander, [1993] 2 S.C.R. 398. If the ordinary meaning of the words is consistent with the context in which the words are used and with the object of the act, then that is the interpretation which should govern.

32 The broad wording of s. 54(1) and s. 60(1) is tempered by the 

requirement that any change be “just,” and in the context of the whole of 

the statute, that imports the notion of procedural fairness.

33 That the Legislature intended a change in meaning by virtue of 

the amendments cannot be denied. In my view, the amendments 

broadened the authority of the Board of Revision and the Municipal Board, 

but only where the decision would not work an injustice to the ratepayer. 

Take this example. Assume that both the ratepayer and the assessor 

applied for revision before the Board of Revision. The parties then have 

21 days to file an appeal with the Municipal Board. Suppose that the 

ratepayer files a notice of appeal on the last business hour of the 21st day. 

So long as the assessor gives timely notice in writing of his intention to 

seek an upward variation, the Municipal Board might consider it “just” to 

change the assessment in an upward direction, assuming, of course, that
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the evidence supported that variation. Without further speculation, it is my 

view that the words in the amended provisions can be given their ordinary 

meaning, but subject to an overriding requirement that a ratepayer must be 

dealt with fairly.

34 I turn to the present cases.

35 The appellant Valley Gardens Apartments Ltd. (Valley 

Gardens) applied for a downward revision of the assessed value of the 

property for 1997. There was no cross-application by the assessor. At the 

hearing, however, the assessor requested an increase in the assessed value, 

which was granted by the Board of Revision. Valley Gardens then 

appealed to the Municipal Board. There was no cross-appeal by the 

assessor. The Municipal Board confirmed the assessment as adjusted 

upward by the Board of Revision. In my view, the Board of Revision had 

no right to increase the assessment in view of the fact that there was no 

application for an upward revision before the tribunal. None of the 

procedures which would have served notice upon Valley Gardens that the 

hearing might result in an upward revision had been followed. As a 

consequence, the confirmation of the assessment by the Municipal Board 

was also in error.

36 With respect to the appellant 79912 Manitoba Ltd. (the 

numbered company), it applied for a downward revision of the assessment 

of its property for the year 1997. There was no cross-application by the 

assessor for an upward revision. The Board of Revision confirmed the 

original assessment. The numbered company then launched an appeal



12
before the Municipal Board. There was no appeal or cross-appeal by the 

assessor. As a result of the appeal hearing, the Municipal Board increased 

the assessment. Once again, I would conclude that the upward revision 

must be set aside since it would be unjust to make such a revision without 

prior notice to the ratepayer that an upward revision was being sought.

37 By way of an aside, I would observe that it may be that a case 

can be made in support of the submission that in some situations the 

capacity of the assessor to bring new or more relevant information before 

the Board of Revision or the Municipal Board is too restricted. If that be 

so, the remedy lies with the Legislature, not the Court.

38 There is a second issue in the appeal of Valley Gardens.

39 The assessment which was under appeal before the Municipal 

Board was for the year 1997. The initial assessment made by the assessor 

was $3,699,000.

40 A general assessment had last been completed in 1994, and the 

reference year was 1991.

41 Section 17(1) of the Act specifies that the assessor is to assess 

the property at value. Under s. 1(1), value is defined:

“value” means, in respect of property being assessed under this Act, the amount that the property might reasonably be expected to realize if sold in the open market in the applicable reference year by a willing seller to a willing buyer.
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42 The evidence before the Municipal Board was that the building 

on the property was in need of significant repairs to the foundation. These 

repairs were effected in 1993. In its deliberations, the Municipal Board 

indicated that the 1997 assessment should deal with the property as 

repaired, rather than in need of repair.

43 In my view, the Municipal Board was entirely right.

44 The 1991 reference year simply means that the property is to be

valued as though it were put on the market in 1991. But it is the repaired 

property, not the building in disrepair, that is to be so valued.

45 The issue has arisen before, in more graphic terms, in a leave

application - Nocita (Vincent) Construction Co. v. Winnipeg City Assessor 

(1993), 88 Man.R. (2d) 112 (C.A.). The applicant contended that the 

Municipal Board had erred in law in upholding the assessed value of land 

and building commonly known as 1042 Keewatin Street for the year 1990. 

The building was constructed in the year 1988. The reference year was 

1985. Since the building did not exist in 1985, it was argued that no value 

should have been assigned to the building in the 1990 assessment. In 

dismissing the application for leave, the chambers judge acknowledged that 

the applicant was raising a point of law, but the intended appeal would so 

obviously be resolved against the applicant that leave should not be 

granted. Atp. 113:

In fixing 1985 as the reference year the legislature neither stated or suggested that new construction would not be subject to municipal assessment and the levy of taxes based on the assessment. The legislation simply directs that in making the 1990 assessment of the
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building which was constructed in 1988, the value should be determined as of 1985. The building is to be valued as if it were in place in 1985.

46 Perhaps some confusion has arisen as a result of the decision of 

this Court in Premark Canada Inc. r. Provincial Municipal Assessor 
(Man.) (1994), 95 Man.R. (2d) 196. In the Premark case, the general 

assessment year was 1990, and the reference year was 1985. The building 

on the property had been constructed in 1979, and the taxpayer maintained 

that the building had depreciated, not only from 1979 to 1985, but also 

between the years 1985 and 1990. The Municipal Board did indeed take 

into account depreciation of the building from 1979 to 1985. However, the 

Municipal Board refused to make any adjustment for depreciation between 

1985 and 1990.

47 What appears to be a contradiction between the decisions in the 

Nocita and Premark cases is readily explained. As noted in the reasons 

for decision of Kroft J.A. in the Premark case at p. 201:

Annual adjustments are permitted during the years separating general assessment but only in accordance with the specific criteria set forth in s. 13(1). General physical depreciation is not one of those criterion. Since depreciation is not a ground for amending the assessment rolls in the years when a general assessment is not required, then it must follow that no allowance should be taken into consideration for the years between 1985 and 1990.
48 Section 13(1) directs the assessor to amend the assessment roll 

in years when a general assessment is not undertaken, where assessable



15

property is not entered in the assessment roll (in other words, a new 

building has been constructed or significant improvements or alterations 

have been made to the property).

49 In the years between general assessments, the legislation 

contemplates annual adjustments for new construction or significant 

changes to older buildings, but not for depreciation.

50 A factum was filed with respect to these matters on behalf of 

the Municipal Board. The factums raise issues or questions which, in my 

view, go beyond the questions on which leave was granted. In an indirect 

way, perhaps these reasons for decision will be of some assistance, but the 

purpose of the Court is solely to deal with the questions on which leave has 

been granted.

51 With respect to the appeal of the numbered company, did the 

Municipal Board err by ordering an increase of the realty assessment of 

real property in the absence of an application for any increase by the City 

of Winnipeg’s municipal assessor to the Board of Revision, and in the 

further absence by the assessor of any appeal to the Municipal Board? 

Answer, “yes.”

52 With respect to the Valley Gardens appeal, did the Municipal 

Board err by confirming an increase of the realty assessment of real 

property in the absence of an application for any increase by the City of 

Winnipeg’s municipal assessor to the Board of Revision, and in the further
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absence by the assessor of any appeal to the Municipal Board? Answer, 

“yes.”

53 And, did the Municipal Board err when it determined that it 

“must look at the physical condition of the property in the appeal year and 

determine the value of the property, as it physically exists in the year 

under appeal by reference to the economic conditions of the reference 

year,” or must the assessment be made on a consideration of the physical 

condition of the property as it existed either

(i) in the reference year (1991); or

(ii) the first day of the general assessment (January 1, 1994)?

Answer, the Municipal Board did not err.

I agree:

I agree:



APPENDIX

Former Version
The Municipal Assessment Act.
S.M, 1989-90, c, 24

54(1) After hearing an application, a board or, where the application is heard by a panel, the panel, shall, by order,(a) dismiss the application;(b) allow the application and, where applicable, direct a revision of the assessment roll,(i) subject to subsection (3), to raise or lower the assessed value of the subject property, or(ii) to change a liability to taxation or the classification of the subject property;as the circumstances require and as the board or panel considers just and expedient.

Current Version
The Municipal Assessment Act,
S.M, 1989-90, c, 24. as amended
pursuant to S.M, 1996. c, 9, s, 9(1)

54(1) After hearing an application, a board or, where the application is heard by a panel, the panel, shall, by order,(a) confirm the assessment; or(b) change the assessment and direct a revision of the assessment roll accordingly,(i) subject to subsection (3), by increasing or decreasing the assessed value of the subject property,(ii) by changing the liability to taxation or the classification of the subject property, or(iii) by changing both the assessed value of the subject property and its liability to taxation or its classification;as the circumstances require and as the board or panel considers just and expedient. ******



(ii)
Former Version
The Municipal Assessment Act,S.M. 1989-90. c, 2460(1) After hearing an appeal, the Municipal Board may, by order,(a) dismiss the appeal;(b) allow the appeal and direct a revision of the assessment roll,(i) subject to subsection (2), raise or lower the assessed value of the subject property, or(ii) change the classification of the subject property; or(c) award costs against a party;as the circumstances require and as the Board considers just and expedient. * **)(($*

Current Version
The Municipal Assessment Act,
S.M, 1989-90, c. 24. as amended
pursuant to S.M. 1996. c, 9. s, 11(1)60(1) After hearing an appeal, the Municipal Board may, by order,(a) confirm the assessment; or(h) change the assessment and direct a revision of the assessment roll accordingly,(i) subject to subsection (2), by increasing or decreasing the assessed value of the subject property,(ii) by changing the classification of the subject property, or(iii) by changing the assessed value and the classification of the subject property;as the circumstances require and as the Board considers just and expedient, and the board may award costs against a party.sfcsfc


